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IN  THE 

APPELATE  COURT   OF  ILLIK 


SECOND  DISTRICT 


3  45I.A.  82 


May  Terra,  A.  D.  1951 


BLANCHE  RATH,  BERKIGE  RATH 
STADLER,  and  LORAINE 
HENNESSEY, 


T 


Plaintiffs-Appellees , 
vs. 


WILLIAM  R.   S0H8EIDER  and 
HURBHEL  JOimQll, 


Appeal  from  the 
circuit  Court  of 
Kane  County,    Illinois 


) 


,  Defendants-Appellants.) 


1. 


Dove ,  J . 

Blanche  Rath,  Berniee  Rath  Stadler,  and  Loraine 
Hennessey,  who  are  sisters,  brought  this  action  in  the  Circuit 
Court  of  Kane  bounty  to  recover  for  personal  injuries  sustained 
by  Blanche  Rath  and  Berniee  Rath  Stadler  tad  for  property 
damage  sustained  by  Loraine  Hennessey  against  William  R.  Schneider 
\  and  Rurshel  Johnson.   The  defendants  filed  counterclaims  for 
^damages  claimed  to  have  been  sustained  by  them.   The  controversy 
grows  out  of  an  accident  involving  a.  Plymouth  automobile  owned 
by  Loraine  Hennessey  and  driven  by  Bernice  Rath  Stadler  and  a 
~~  Ford  truck  owned  by  the  defendant  Schneider  and  being  driven  by 
-^  his  employee,  thu  defendant  Johnson.  Defendant  Schneider's 
Countcrclnii/i  was  for  property  d      8ustained_Jby  his  truck  in 
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^  the  accident,  and  defendant  Johnson's  counterclaim  was  for  per- 
—  sonal  injuries  sustained  by  him.  A  trial  by  Jury  resulted  in 
verdicts  in  favor  of  the  plaintiff  Blanche  Rath  in  the  sum  of 
£7500.00,  in  favor  of  plaintiff  Bernice  Rgtb  Stadler  in  the  sum 
of  ;; 300. 00,  and  in  favor  of  plaintiff  Loralne  Hennessey  in  the 
sura  of  $700.00.  The  Jury  returned  verdicts  of  not  guilty  as  to 
the  counterclaims «  Motions  were  made  by  the  defendants  for 
judgment  notwithstanding  the  verdicts  Mid  for  a  new  trial.   These 
were  overruled,  and.  the  court  entered  judgments  on  the  verdicts 
in  favor  of  plaintiffs  and  against  the  defendants,  and  the 
defendants  prosecute  this  appeal. 

The  record  discloses  that  about  six-thirty  o'clock  on  the 
morning  of  November  3,  1945,  the  plaintiff  Bernice  Rath  Stadler 
was  driving  her  sister's  automobile  in  an  easterly  direction  on 
whi  t  is  known  as  Big  Timber  Road,  and  the  defendant  Johnson  was 
driving  the  defendant  Schneider's  empty  one  and  one-half  ton 
gravel  truck  in  a  northerly  direction  on  a  road  known  both  as 
Schneider  Rosd  and  McQueen  Road  and  which  we  shall  refer  to  herein 
as  Schneider  Road,   There  was  a  collision  between  the  vehicles  at 
tne  point-  where  Schneider  Road  intersect".  rlg  Timber  Road.  The 
evidence  tended  to  show  that  the  left  front  part  of  the  truck 
came  into  contact  with  the  front  end  and  right  side  of  the  Plymouth 
automobile.   Both  vehicles  were  severely  damr.&ec-,ani  the  plaintiffs 
Blanche  Rath  and  Bernlce  Rath  Stadler  and  defendant  Johnson 
received  personal  injuries  as  a  result  of  the  collision. 

Big  i'lmber  Roed  runs  in  an  easterly  and  westerly  direction. 
It  is  a  blacktop  asphalt  surfaced  state  aid  road,  twenty  feet  wide 
and  has  been  designated  as  a  through  highway  by  resolution  of  the 
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Board,  of  Supervisors  of  Kane  County.  Schneider  Road  Is  a  gravel 
road  about  fifteen  feet  wide.  This  road  does  not  cross  Big 
Timber  Road  but  Intersects  it  from  the  south.  To  the  east  of 
the  Junction  of  Schneider  Road  with  Big  Timber  Road,  the  highway 
is  straight  and  level.  To  the  west  of  this  intersection,  it  is 
also  level  for  about  200  feet  and  then  rises  gradually  to  an 
elevation  of  about  10  feet.  The  crest  of  this  elevation  is 
approximately  600  feet  from  the  plaoe  of  the  accident.  Sohneider 
Road  is  level  In  its  approach  to  Big  Timber  Road  except  for  a 
very  slight  incline  in  the  last  thirty  to  forty  feet.   There  is 
-  a  stop  sign  at  the  southeast  corner  of  Schneider  Road  about  25 
feet  south  of  Big  Timber  Road,  which  stop  sicn  was  placed  there 
under  the  supervision  of  the  Kane  County  Highway  Superintendent. 
The  evidence  shows  that  there  were  no  obstructions  to  the  vision 
at  this  intersecti&n  for  a  distance  of  some  five  hundred  to  six 
hundred  feet  in  either  direction,  although  a  vehiole  could  not  be 
seen  to  the  \*est  of  the  crest  of  the  hill. 

On  the  morning  of  the  accident  the  leather  was  dry  and 
clear  with  the  aun  shining  at  a  low  altitude.  Bernlce  Rath 
3tadler  was  driving  the  Plymouth  automobile  belonging  to  her 
slstar  Loral no  Hennessey.   3he  was  accompanied  by  Blanche  Rath, 
and  they  were  going  to  their  respective  pla.ces  of  employment  in 
the  City  of  Elgin,  As  was  their  custom,  they  used  their  sister's 
car  as  a  means  of  transportation  to  and  from  their  work  and 

ivided  the  expense  thereof  for  gas  and  oil.   In  addition,  the 
plaintiff,  Bernice  Rath  Stadler,  at  the  request  of  the  plaintiff 
Lcrslne  Hennessey,  upon  the  morning  in  queotlon,  was  taking  the 
car  to  a  garage  in  dgia  for  soma  repair*.  TOM   evidence  does  not 
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clearly  indicate  the  extent  or  nature  of  these  repairs,  but  the 
car  was  to  be  taken  to  a  garage  specializing  in  wheel  alignment, 
and  it  was  conceded  by  the  plaintiffs  at  the  trial  that  the  car 
commenced  to  "shimmy"  when  driven  at  a  speed  of  more  than  forty 
miles  per  hour. 

The  defendant  Johnson  had  Just  left  the  home  of  his 
employer  ^rior  to  the  accident  and  was  following  another  gravel 
truck  owned  by  defendant  Schneider* s  son,  Edward  Schneider,  and 
which  was  being  operated  by  Harry  Satterwalte.  The  first  truck 
had  turned  west  at  the  intersection,  and  the  defendant  Johnson 
approached  this  intersection  with  the  intention  of  following  him. 
The  evidence  is  conflicting  as  tc  whether  the  defendant  Johnsm 
came  to  a  stop  at  this  stop  sign.  The  plaintiffs  who  were  riding 
in  the  car,  Blanche  Rath  and  Eernice  Hath  Stadler,  testified  that 
he  lid  not  stop  before  entering  plg  Timber  Road.  Defendant 
Johnson  testified  that  he  came  to  a  complete  stop  at  the  sign 
and,  after  looking  both  to  his  left  and  to  his  right  and  seeing 
no  traffic,  shifted  gears  and  turned  sharply  to  his  left  and  onto 
Big  :"i:-b&r  Road  while  travelling  at  2  s},    if   about  five  miles 
per  hour.   The  defendant  Johns on  stated  that  he  first  saw  plain- 
tiffs' car  about  two  hundred  feet  vest  of  the  Intersection  and 
that  he  immediately  applied  his  brakes  and  brought  the  truck  to 
a  stop  within  three  feet  and  with  the  front  wheels  only  two  or 
three  feet  out  onto  Big  Timber  Road. 

The  plaintiff  Bernice  Rath  ^tadler  testified  that  she 
was  driving  R.t  I  speed  of  approximately  thirty  or  thirty -five 
miles  per  hour  and  that  she  remembered  passing  a  truck  on  the 
hill  to  the  west  of  the  intersection  some  three  hundred  or  four 
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hundred  feet  from  the  intersection.  She  testified  that  she  did 
not  see  the  truck  being  operated  by  the  defendant  Johnson  until 
she  was  approximately  twenty  to  forty  feet  from  the  intersection 
at  which  time  the  truck  was  about  nine  or  ten  feet  south  of  the 
atop  sign  at  the  intersection  and  that  the  truck  did  not  stop 
but  continued  Into  the  intersection.   he  testified  that  she 
attempted  to  put  on  her  brakes  and  turn  away  but  did  not  have 
sufficient  time,  She  plaintiff  Blanehs  Hath,  who  was  riding  in 
the  front  seat  of  the  Plymouth  with  her  sister,  corroborates  her 
sister's  statement  as  to  the  speed  at  which  the  car  was  being 
driven  and  states  that  she  observed  the  truck  driven  by  defendant 
Johnson  when  the  car  in  which  she  was  riding  was  some  four  hundred 
to  five  hundred  feet  from  the  Intersection,  at  which  tine  she 
estimates  the  truck  was  about  the  same  distance  from  the  inter- 
section on  the  gravel  road  travelling  north.  She  further  stated 
that  she  did  not  see  the  truck  again  until  after  the  accident. 
As  a  result  of  the  impact,  the  plaintiff,  Bernlce  Rath  ?tadler, 
was  thrown  into  the  back  seat  and  sustained  bruises  and  lacera- 
tions about  her  legs  and  face  and  her  bad  was  injured  slightly. 
The  plaintiff  Blanche  Rath  wasfehrotm  against  the  front  windshield, 
and  her  right  leg  was  pinned  beneath  the  heater.  She  had  bruises 
on  her  head  and  chest  and  comminuted  fractures  of  the  right  tibia 
and  fibula.   She  was  in  the  hospital  for  ??bout  forty  days  and  had 
a  cast  on  her  right  leg  for  ft  period  of  about  ten  weeks. 

It  is  insisted  by  appellants  that  the  plaintiff  Pernice 
'  Staller  was  guilty  of  contributory  negligence  ps  a  matter  of 
law.  We  have  read  the  evidence  as  abstracted,  and  it  is  our 
conclusion  that  Pernios  Rath  btadler  was  not  guilty  of  contributory 
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negligence  as  a  matter  of  law.  Whether  she  was  guilty  of  con- 
tributory negligence  was  properly  submitted  to  the  Jury  as  an 
issue  of  fact  to  be  decided  by  the  jury.   (fitter  v.  Mleman,  329 
111.  /vpp.  163;  McDonald  v.  Stiner,  34a.  111.  App.  651..)   The  trial 
court  and  Jury  heard  all  of  the  evidence.   The  jury  returned 
verdicts  against  the  defendants  and  these  verdicts  have  been 
approved  by  the  trial  court.   •-  ould  not  be  justifiaoi  in  setting 

aside  these  verdictb  and  substituting  our  judgment  for  that  of 

97 ME.  2d, i"/^  . 
the  Jury.   (McDonald  v.  Stiner,  34^111.  /pp.  G5j,^) 

It  is  r-lso  insisted  by  counsel  for  appellants  that  the 

court  erred  in  giving  the  following  instruction:   "The  Court 

Instructs  the  jury  that  a  law  in  the  State  of  Illinois,  in  full 

force  and  effect  at  the  time  and  place  of  the  occurrence  in 

question,  provided  that  the  bounty  of  Kane  in  its  discretion  and 

wnfcn  traffic  conditions  warranted  such  action,  could  designate 

through  highways,  on  6  highway  under  its  Jurisdiction  and  cause 

to  be  erected  a  stop  sign  on  entrance  thereto,  and  could  designate 

an  intersection  as  a  stop  intersection  by  erecting  proper  stop 

sieuns  at  one  or  more  entrance  to  such  intersection,  and  that 

where  such  stop  sign  or  stop  signs  were  so  erected,  then  vehicles 

entering  such  through  highway  were  to  come  to  a  full  stop  as  near 

to  the  ri^ht  of  way  line  of  suob  through  highway  as  possible  and 

regardless  of  direction  were  to  yive  the  right  of  way  to  vehicles 

upon  such  through  highway.  And  if  you  find  from  a  preponderance 

of  the  evidence  that  Big  Tiaber  Road  was  through  hi:      under 

this  law  and  that  there  was  a  stop  sign  on  the  Southerly  side  of 

said  sig  Timber  Road  against  traffic  approacalng  the  intersection 

in  question  along  Schneider  Road  from  the  South,  and  If  you 
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further  find  from  such  evidence  that  the  defendant  Hershel 
Johnson,  failed  to  bring  the  truck  driven  by  him  to  a   full  and 
complete  stop  as  near  the  right  of  way  line  of  the  said  Big 
Timber  Road  as  was  possible,  or  that  he  failed  to  give  the 
right  of  way  to  the  automobile  driven  by  the  plaintiff, 
Bernlce  Rath  Stadler,  along  and  upon  said  Big  Timber  Road  and 
that  such  failure  was  negligence  on  the  part  of  the  sail 
defendant  and  that  if  you  further  find  that  such  negligence 
on  the  part  of  the  said  defendant  proximately  caused  %m 
collision  in  question  and  that  a  plaintiff  was  at  and 
Immediately  prior  to  the  time  in  question,  in  the  exercise  of 
due  care  and  caution  for  her  own  person,  and  that  of  her 
property,  then  such  plaintiff  can  recover  in  tnis  case." 

It  is  insisted  that  it  was  error  to  give  this 
instruction  because  it  falls  to  include  such  necessary  elements 
as  the  speed  of  the  vehicles  involved  in  the  collision  and  also 
fails  to  include  the  distances  the  respective  vehicles  in- 
volved in  the  collision  were  from  the  intersection.  In  the 
instant  case  the  Intersection  of  Schneider  road  with  Big 
Timber  highway  had  been  designated  a  stop  intersection.  Under 
circumstances  where  no  stop  sign  is  Involved,  Section  165 
of  the  Illinois  Motor  Vehicle  Act  (111.  Rev.  3tat.  1949, 
Chap.  95$,  sec.  165)  is  applicable  and  the  elements  of 
distance  and  speed  must  be  considered,  but  here  vehicles 
traveling  Big  Timber  Road  were  given  preference  as  pro- 
vided by  Section  167  of  the  Motor  Vehicle  Act.  (111.  Rev.  St. 
1949,  Chap.  95|,  sec.  167). 

In  Hill  v.  ililles,  309  111.  App.  321,  which  involved 
the  question  of  a  failure  to  stop  at  a  stop  sign,  the  court  said 
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that  If  the  defendant  did  not  come  to  a  stop  before  entering 

Intersection  as  required  by  section  167  of  the  Motor  Vehicle 
Act  (111.  Rev.  St.  1S49,  Chap.  9bk)   then  he  violated  that  section. 
ana  a  violation  of  a  statute  prescribing  a  duty  for  the  protection 
and  safety  of  persons  is  prima  facie  evidence  of  negligence  if 
tuoh  violation  caused  or  contributed  to  cause  the  injury,  and 
whether  the  alleged  negligence  of  defendant  in  not  so  stopping 
was  the  proximate  cause  of  the  injury  was  a  attestlon  of  fact  for 
the  jury  and  held  that  under  the  facts  disclosed  in  that  case 
section  167  of  the  ,'iotor  Vehicle  ^ct  governed  and  section  165  of 
the  same  hot   had  no  application. 

In  Hitter  v.  iUeaafl,  329  111.  App.  163,  at  page  171, 
this  court  said  that  the  operator  of  a  motor  vehicle  when  he  stops 
at  a  preferred  highway  should  ascertain  if  he  can  proceed  safely 
across  such  highway,   If  he  cannot,  he  should  not  enter  it  because 
a  stop  sign  is  a  challenge  to  motorists  to  stop  at  a  point  where, 
by  the  use  of  one's  faculties,  one  can  definitely  ascertain  if 
he  can  safely  proceed  into  the  protected  thoroughfare.   In 

.muth  v.  Flanagan,  335  111.  ;■---,.  511,  -  collision  of  two 
automobiles  occurred  at  the  intorsection  of  Dempster  Street  and 
Asbui-y  Avenue  in  Evans  ton.   Dempster  street  was  a  protected  high- 
way.  In  that  eaae  the  court  instructed  the  jury  that  while  the 
law  gives  the  right  of  way  to  vehicles  driven  on  a  through  street, 
it  does  not  contemplate  that  such  right  of  way  will  arise  when 
the  vehicle  on  i  through  street  la  so  far  from   the  intersection 
at  the  time  the  other  vehicle  enters  Bald  through  street  that 
with  both  vehicleo  travelling  within  lawful  limits  of  sperd  the 
vehicle  so  entering  the  through  street  will  reach  the  line  of 
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crossing  before  the  other  vehicle  will  reach  the  intersection. 
This  court  held  that  that  instruction  should  not  have  been  given 
because  it  emphasized  the  importance  of  the  right  of  way  and 
overlooked  the  duty  of  the  driver  of  the  car  entering  the  through 
street  not  only  to  stop  before  entering  the  intersection,  but 
having  stopped,  not  to  proceed  into  the  intersection  until  he 
could  do  so  safely.   In  the  instant  case  there  was  no  error  in 
giving  this  instruction  in  view  of  the  evidence  found  in  this 
record. 

It  is  finally  insisted  that  the  trial  court  erred  in 
sustaining  objections  to  questions  propounded  to  Dr.  Kaiser 
of fere   to  rebut  the  evidence  of  one  of  the  plaintiff »'  aedical 
witnesses.  Dr.  Lyman  Smith  testified  that  the  injury  which  the 
plaintiff  Blanche  Rath  had  received  to  her  ankle  in  the  accident 
was  a  permanent  injury  accompanied  by  pain  and  would  remain  per- 
manent unless  the  ankle  joint  was  fused;  that  surgery  would  be 
r en uired  tc  fuse  the  bones  in  her  ankle  ?.n&   that  this  would  leave 
her  with  an  ankle  permanently  stiff.  He  testified  that  this  type 
of  surgery  is  known  as  an  arthrodesis;  that  at  the   present  time  3he 
had  arthritis  in  her  ankle  which  was  caused  by  the  unusual  angle 
at  which  she  had  to  walk  since  the  injury,  and  that  the  type  of 
arthritis  which  she  had  tree  not  progressive  hut  that  it  vould  be 
progressive  if  the  irritation  continued.  Trr.   Kaiser,  on  behalf 
of  the  defendants,  was  esked  a  hypothetical  question  which  embraced 
the  various  elements  testified  %9   bj  >.  .""irnith  ,and  Dr.    Kaiser 
gave  it  as  his  opinion,  based  upon  the  hypothetical  question  put 
to  hlti,  that  the  injury  to  her  ankle  «**  stationary,  and,  there- 
fore, not  (regressive.  Be  stated  that  one  of  the  reasons  ior   his 
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conclusion  that  the  condition  present  in  her  ankle  was  stationary 

-  that  there  was  no  evidence  present  in  her  ankle  of  progres- 
sive disability.  Other  reasons  that  he  had  for  his  opinion 
that  the  disability  was  not  progressive  were,  upon  objection, 
stricken.  Counsel  for  appellants  insist  that  Dr.  Kaiser's  testi- 
mony that  in  his  opinion  the  condition  of  plaintiff's  ankle  was 
stationary  was  also  stricken,  but  we  have  read  the  abstract  and 
record  carefully  on  this  point,  and  we  are  unable  to  agree  with 
the  construction  which  the  defendants  seek  to  have  us  place  upon 
the  court's  ruling.   Dr.  Kaiser's  opinion  that  the  condition  in 
plaintiff's  ankle  was  stationary  was  not  stricken.   The  Jury  had 
before  it  Dr.  Smith's  testimony  that  the  injury  to  plaintiff's 
ankle  was  permanent,  painful,  and  probably  prog  •  Bive  If  not 
remedied  by  Surgery,  and,  also,  Dr.  Kaiser's  testimony  that  the 
injury  to  her  ankle  was  stationary  and  not  progressive.  Dr.  Kaiser 
was  then  asked  whether  or  not  he  had  an  opinion  based  ur.on 
reasonable  medical  certainty  as  to  whether  or  not  the  conditions 
and  circumstances  which  had  been  described  to  him  with  regard  to 
She  hypothetical  person  would  in&leats  any  further  treatment  of 
&ny  nature.  The  court  sustained  on  objection  to  this  question  on 
the  ground  that  Dr.  Kaiser  had  not  had  an  opportunity  to  examine 
the  patient  and  that  r.tieve   w&a  no  evidence  In  the  record  that 
plaintiff  contemplated  further  treatment  and,  especially,  surgery. 
Counsel  insist  that  this  ruling  U  so  prejudicial  to  their  rights 
as  to  require  s   reversal  of  ^Judgment,  we  do  not  think  so.   In 
the  first  place,  we  do  not  believe  that  the  offer  of  proof  made 
by  the  defendants  with  reference  to  ->'r.  Kaiser' 3  opinion  as  to 
further  treatment  of  plaintiff's  p.nkle  was  in  rebuttal  of  any 
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Issue  which  plaintiff  had  injected  into  her  case  in  chief. 
The  record  does  not  show  that  plaintiff  contemplated  further 
treatment  to  her  ankle  or  contemplated  surgery  to  it  or  that 
surgery  had  been  recommended  by  her  surgeon,  Or.  ^ichler,  who 
treated  her  for  the  disability  in  question.  As  we  read 
Dr.  Smith's  testimony,  he  simply  indicated  that  he  was  of  the 
opinion  that  surgery  was  recommended,  ^eeondly,  although 
Dr.  Kaiser  was  not  permitted  to  say  in  so  m^ny  worl   :  at  it 
was  his  Opinion  that  surgery  was  unnecessary,  one  cm  not  i  cape 
the  conclusion,  after  reading  hia  testimony,  that  this  was  hi3 
opinion,  and  the  j\iry  undoubtedly  so  understood  it.  Any  possible 
error  that  Bight  have  been  committed  in  the  ruling  of  the  trial 
court  in  refusing  to  permit  Jr.  Kaiser  to  state  that  in  his 
opinion  surgery  was  unnecessary  to  relieve  t       condition  present 
in  plaintiff's  ankle  was  not  so  prejudicial  as  to  require  a 
reversal  of  this  eause* 

Ws  find  no  reversible  error  in  this  record,  and  the 
Judgments  rendered  by  the  trial  court  are,  therefor©,  affirmed. 

Judgments  affirmed* 
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Dove, 

Imogene  E.  Whetstone  appeals  to  this  court  seeking 
thn  reversal  of  a  final  order  entered  by  the  Circuit  Court  of 
Kane  County  dismissing  her  complaint  against  Kane  County  Title 
Company. 

The  complaint  alleged  that  the  plaintiff  is  a  third 
party  beneficiary  under  the  terms  of  a  simple  contract  by  which 
the  defendant,  for  a  consideration,  agreed  to  perform  certain 
undertakings;  that  s;-)C  brings  this  action  (i)  to  compel  fulfill- 
ment of  said  undertakings,  and  (2)  to  obtain  reimbursement  for 
losses  sustained  from  prejudicial  acts  of  defendant  which  delayed 
and  prevented  the  fulfillment  of  said  undertakings;  that  the  con- 
tract referred  to  is  in  the  possession  of  the  defendant  and  not 


.' 
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accessible  to  her;  that  the  defendant  is  a  corporation,  doing 
business  as  a  guarantor  of  property  titles;  that  on  August  1, 
1950,  she  became  a  party  to  a  purchase  contract  and  escrow 
agreeiaent  in  which  the  seller,  Mrs.  Josephine  Reitmayer,  agreed 
to  sell  and  she  (the  plaintiff)  agreed  to  buy  a  certain  tract 
of  land  in  St.  Charles  Township,  Kane  County,  Illinois,  and  that 
in  the  same  instrument  the  City  National  Bank  and  Trust  Company 
of  Chicago  agreed  to  act  as  escrow  agent. 

The  complaint  further  alleged  that  pursuant  to  the 
terms  of  said  purchase  contract  and  escrow  agreement,  the  seller 
conveyed  to  her  by  warranty  deed  the  property  in  question  and 
that  said  deed  had  been  duly  recorded  in  the  Recorder's  Office 
of  Kane  County,  Illinois;  that  pursuant  to  the  purchase  contract 
and  escrow  agreement,  the  seller  signed  and  forwarded  to  the 
escrow  agent  an  application  made  by  her  upon  the  defendant  for  a 
Guarantee  Policy  in  the  amount  of  !'5500.00  to  sustain  title  in 
plaintiff  to  the  property  as  described  in  the  deed  of  conveyance, 
said  description  accompanying  the  said  title  application.  The 
complaint  then  alleges  that  it  is  the  said  title  guarantee 
application  filed  by  the  seller  of  this  property  through  the 
escrow  agent  that  the  plaintiff,  as  a  third  party  bonef lalary, 
seeks  to  enforce  by  this  suit.   The  oomplaint  then  alleges  that 
on  September  7,  1950,  defendant  accepted  said  application  for 
title  policy,  assigning  to  said  application  its  number  28474,  and 
that  in  said  application  so  accepted  by  defendant,  the  seller  of 
the  property  named  the  buyer  (plaintiff)  as  beneficiary  and 
called  upon  defendant  to  issue  a  title  policy  to  sustain  title 
in  plaintiff  to  the  property  described  in  the  application. 
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It  is  then  alleged  that  after  a  lapse  of  several  weeks 
following  receipt  of  said  title  guarantee  application  the 
defendant  proceeded  to  act  upon  it  and,  in  accordance  with  its 
regular  custom,  it  issued  an  opinion  based  upon  its  findings, 
a  copy  of  which  opinion  plaintiff  attached  to  her  complaint,  as 
Exhibits  6  and  6-a;  that  defendant  did  not  fulfill  its  under- 
takings in  corapli  nee  with  the  application;  that  it  did  not 
direct  its  opinion  to  sal?:  property  ?.s  it  is  described  in  the 
various  deeds  of  conveyance  down  through  the  chain  of  title,  or 
to  the  property  as  It  is  described  in  the  title  application;  that 
the  defendant  rendered  its  opinion  worthiest,  by  directing  the 
opinion  to  property  described  in  terms  insufficient  to  indicate 
the  property  conveyed;  that  the  description  of  the  property,  as 
improvised  end  adopted  by  defendant,  to  which  Its  opinion  is 
directed,  and  for  which  its  letter  of  opinion  indicated  it  would 
iseue  ft  title  guarantee  policy,  limits  the  shape  and  acreage 
of  the  property  by  dimensions  for  which  there  la  no  supporting 
authority  of  record  or  with  the  actusl  fenced  in  physical 
property;  that  defendant's  improvised  description  to  r\Aoh   it 
directed  its  opinion  and  which  it  refuses  to  revise  to  comply 
with  the  application  for  a  title  guarantee  policy  limits  the 
property  in  question  by  a  boundary  line  referred  to  &a  the 
southerly  line  of  liovak's  lie-Subdivision  of  Nov  ok' s  Subdivision 
to  the  Town  of  St.  Charles,  irrespective  of  the  feet  that  such 
boundary  line  is  no  where  mentioned  in  any  of  the  deeds  of  con- 
veyance of  record  and  Irrespective  of  the  fnet  that  Novak's  Re- 
Sutdivision  BUftjr  not  be  accepted  as  part  of  g  metes  and  bounds 
description,  since  it  erroneously  extends  its  boundaries  (upon 
paper)  beyond  the  subdivision  which  it  re-subdivides. 
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The  plaintiff  futher  alleged  in  her  complaint  that 
defendant  did  not  point  out  in  its  opinion  or  indicate  that 
there  are  any  irregularities  in  the  transactions  of  record 
which  made  it  necessary  to  change  or  alter  the  description  of 
the  property;  that  defendant  indicated  its  willingness  to  issue 
a  title  guarantee  policy  and  then  it  Insinuated  the  changed 
description  into  its  opinion  without  calling  it  to  plaintiff's 
attention;  that  defendant  intended  by  this  subterfuge  to  avoid 
the  issuance  ef  a  title  guarantee  policy  or  the  fulfillment  of 
its  undertakings;  that  defendant  arbitrarily  and  without 
explanation  refused  to  consider  plaintiff's  suggestion  that  the 
original  Novak  Subdivision  plat  be  made  the  basis  of  defendant's 
description  of  the  property  in  question;  that  defendant  advised 
plaintiff  that  It  would  issue  a  title  guarantee  policy  only  on 
the  property  which  It  described  in  its  letter  of  title  opinion; 
that  defendant  will  issue  a  guarantee  policy  only  on  property 
limited  by  its  improvised,  unwarranted,  incorrect  and  indefinite 
dimensions  and  erroneous  survey  plat;  that  the  escrow  agent 
requested  defendant  to  render  a  notice  of  lis  refusal  to  comply 
with  the  terms  of  the  application  for  a  title  guarantee  policy, 
but  that  pursuant  to  said  request,  defendant  has  failed  to  pro- 
vide a  written  statement  of  any  kind  indicating  the  position 
that  it  has  taken J  that  defendant  has  offered  no  explanation  or 
Justification,  either  orally  or  in  writing,  for  its  refusal  to 
render  an  opinion  of  its  findings  directed  to  the  property  as 
described  in  the  title  guarantee  policy  application;  that  the 
unexplained  and  unjustified  refusal  of  the  defendant  to  issue 
a  title  guarantee  policy  directed  to  the  property  as  described 
in  the  deeds  of  conveyance  in  the  chain  of  title  or  to  render  an 
opinion  indicating  the  reason  for  such  refusal,  reflects  a  cloud 
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upon  the  title  to  the  property;  that  said  acts  of  the  defendant 
are  not  the  legitimate  prerogative  of  the  defendant  but  are 
wilfully  directed  acts  in  violation  of  its  contractual  obligation 
and  intended  to  prevent  the  free  and  normal  use  and  transfer  of 
the  property  in  question;  that  defendant's  arbitrary  refusal  to 
fulfill  its  undertakings  as  established  by  its  acceptance  of  the 
said  application  for  title  policy,  prevents  the  parties  to  the 
escrow  agreement  from  carrying  out  the  same;  that  as  a  result  of 
said  prejudicial  acts  of  the  defendant,  and  other  damaging  acts 
incidental  thereto,  she  has  suffered  costly  delays  and  has  been 
put  to  considerable  expense  which  will  represent  a  total  loss  to 
her  if  she  is  forced  to  withdraw  from  the  transaction  because  of 
defendant's  refusal  to  issue  the  title  guarantee  policy. 

The  prayer  of  the  complaint  is  that  the  court  issue  an 
order  requiring  the  defendant  to  fulfill  its  undertakings  as 
established  by  Its  acceptance  of  the  said  application  for  title 
policy  and  requiring  the  defendant  to  render  an  unbiased  opinion 
of  its  findings  directed  to  the  property  which  the  title  applica- 
tion describes,  and  if  its  opinion  discloses  no  major  discrepancies 
in  the  record  title  of  said  property,  to  require  defendant  to 
issue  a  guarantee  policy  to  cover  the  property  described  in  the 
conveyance  and  in  the  application.   3he  further  prayed  for  judg- 
ment against  the  defendant  in  the  sum  of  $2000.00  and  costs  to 
reimburse  her  for  the  delays  and  losses  suffered  as  a  result  of 
defendant's  damaging  and  prejudicial  acts  as  recited  in  the 
complaint. 

Attached  to  the  complaint  as  Exhibit  1  was  the  affidavit 
of  plaintiff,  which  recited:   "That  she  is  the  third  party 
beneficiary  of  a  simple  contract  entered  into  by  Josephine  Reitmayer 
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and  defendant  In  which  Josephine  Reitraayer  having  undertaken 
and  agreed  in  an  esorow  agreement  to  furnish  a  title  policy 
guaranteeing  title  in  plaintiff  to  a  certain  definitely  described 
parcel  of  land  situ: fced  in  St.  Charles  Township,  Kane  County, 
Illinois,  applied  to  defendant  for  a  guarantee  policy  describ- 
ing the  property  and  naming  plaintiff  as  beneficiary;  that  the 
said  application  was  made  out  upon  one  of  the  regular  forms  of 
defendant  which  plaintiff  procured  from  it  and  furnished  to  the 
said  Josephine  Reitraayer;  thRt  she  saw  said  application  just 
before  it  was  tendered  to  defendant  by  the  escrow  agent;  that  at 
that  time  it  had  attached  thereto  and  made  a  part  thereof  a 
description  of  said  parcel  of  land  set  forth  in  the  same  terms 
as  the  description  of  the  land  provided  by  the  deed  of  convey- 
ance and  by  the  abstract  which  accompanied  the  application  for 
title  policy  when  it  was  forwarded  to  defendant;  that  defendant 
accepted  said  application  and  assigned  to  it  Its  number  28474 
and  proceeded  to  act  upon  it,  thus  acknowledging  its  part  in  the 
undertakings  which  the  said  application  set  forth;  that  said 
application  for  guarantee  policy  is  to  the  best  of  her  knowledge 
in  the  possession  of  the  defendant  and  is  not  accessible  to  her." 

A.  photostatic  copy  of  the  application  for  the  title 
guarantee  policy  mpde  to  the  defendant  by  Josephine  Reitraayer 
appears  in  the  record.  Its  language,  so  far  as  pertinent  here, 
is  as  follows: 

The  under-signed  hereby  applies  to  the  Kane  County 
Title  Company  for  a  Guarantee  Policy,  in  Its  usual 
form,  In  the  sura  of  |8500.00  upon  the  title  to  the 
lands  hereinafter  described.  *  ■  *  &  It  Is  understood 
by  the  applicant  that  the  Company  will  not  by  its 
policy  guarantee  against  rights  or  el&iffifl  of  parties 
In  possession  not  shown  of  record  and  questions  of 
survey.   If  the  company,  after  the  examination  of 
the  title  to  said  premises,  shall  decline  to  issue 
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the  policy  on  account  of  defects  In  the  title,  the 
applicant  hereby  agrees  to  pay  said  Company  a  re-son- 
able  charge  for  the  services  rendered.  *«•**■ 


CITY  NATIONAL  *ANK  AND  TRUST  COMPANY 
308  South  Laoalle  St.,  Chicago  90,111, 

/Signed/         Josephine  Re,  it  may  er applicant 

Address        ,4534  N,  Rlchwood  Ave. 

City  Vi  A'lonte.  Calif. " 


Attached  to  the  title  application  on  a  separate  sheet  of  paper 
was  a  description  of  the  property  for  -which  a  guarantee  policy 
was  sought,  and  near  the  top  of  the  application  was  the  number 
assigned  by  the  defendant  to  the  application, 8 28474, M  and  the 
date  thereof,  "9-8-50. n 

The  substance  of  the  grounds  contained  in  defendant' 3 
motion  to  strike  wa3  (a)  that  the  complaint  did  not  show  any 
contractual  relationship  between  plaintiff  and  defendant,  (b) 
that  it  did  not  show  the  issuance  of  or  any  obligation  to  issue 
any  guarantee  policy  or  undertaking  by  the  defendant .which  could 
be  wade  the  basis  of  any  cause  of  action,  (©)  that  said  complaint 
consists  largely  of  the  conclusions  of  the  plaintiff,  and  (d)  that 
it  did  not  state  a  cause  of  action. 

Plaintiff  appeared  in  the  trial  court'anl  in  this  court 
pro  se.  The  trial  court  was  of  the  opinion  that  plaintiff's  com- 
plaint did  not  state  a  cause  of  action  because  it  did  not  contain 
an  allegation  that  the  defendant,  in  accepting  the  application 
for  a  title  guarantee  policy,  promised    igreed  to  furnish  such 
a  polioy  upon  the  property  described  in  the  applieatioft,  that  her 
complaint  did  not  contain  any  allegation  whioh  established  any 
obligation  on  the  part  of  the  defendant  to  issue  a  guarantee 
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policy  upon  the  property  described  in  the  application,  and,  that 

so  far  as  it  appeared  from  the  complaint,  the  defendant  never 

undertook  to  issue  a  policy  upon  the  property  described  in  the 

application,  but,  on  the  contrary,  refused  to  issue  a  policy 

on  that  property  but  offered  to  issue  a  policy  on  the  property 

described  in  its  title  opinion. 

A  contract  has  been  defined  as  a  premise  from  one  to 

another,  either  Bade  in  fact  or  created  by  the  la1*,  to  do  or  to 

refrain  from  doing  some  lawful  thing.   (12  Ara,  Jur.,  Oontract, 

3ec.  2,  p.  49G,  and  cases  there  cited.)  A  eon tract  La  a  promise 

or  a  set  of  promises  for  the  breach  of  which  the  la    ,/es  a 

remedy,  or  the  performance  of  which  the  law  in  some  way  recognizes 

as  a  duty.   (Am.  Law  Inst.  Restatement ,  Contracts,  Vol.  1,  Sec.  1. ) 

After  a  careful  study  of  the  allegations  of  plaintiff's  complaint, 

we  are  impelled  to  the  conclusion  that  the  Interpretation  placed 

thereon  by  the  trial  court  is  the  only  one  justified.   Reading 

and  construing  the  complaint,  together  with  the  affidavit  attached 

I  thereto  and  in  support  thereof,  the  conclusion  Is  inescapable  that 
i 
Josephine  Reitmayer  tendered  to  the  defendant  an  application  for 

a  title  guarantee  policy  upon  certain  property  describee]  and  get 

forth  in  s.^id  application)  that  the  defendant  was  unwilling  to 

issue  a  title  guarantee  policy  using  the  description  set  forth 

in  the  application  but  was  willing  to  issue  its  title  guarantee 

policy  using  a  different  description  fron  that  set  forth  in  the 

application.   It  is  conceded  that  the  two  different  descriptions 

do  not  describe  the  Basse  identical  property.   The  r  fusal  of  the 

defendant  *o  issue  its  title  policy  en  the  property  described 

in  the  application  and  its  proposal  to  issue  its  pftliej  on  the 

property  which  It  described  in  its  title  opinion  was  a  rejection 

of  plaintiff's  application  and  a  counteroffer  4&*&bt&atoiA&   to 
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plaintiff  to  issue  a  policy  In  accordance  with  its  title  opinion. 
(Worley  v.  Holding  Corporation,  348  111.  420;  Snow  v.  Jchulman, 
352  111.  63.)  Plaintiff  was  at  liberty  to  accept  or  reject  this 
counteroffer.  Defendant  could  not  force  its  proposal  upon  her 
any  more  than  the  proposal  contained  in  the  original  title 
application  could  be  forced  upon  the  defendant.  As  we  vlev  this 
complaint,  giving  to  it  the  most  liberal  construction  which  its 
language  will  admi-,  there  is  no  a  .negation  in  it  that  the  defend- 
ant in  accepting  the  application  promised  or  agreed  to  do  anything, 
nor  are  there  alleged  in  the  complaint  sufficient  facts  from  which 
the  law  would  raise  a  duty  on  Idle  part|f  of  the  defendant  6o  issue 
the  title  guarantee  policy  applied  for.   The  essence  of  the  com- 
plaint filed  is  that  a  title  application  was  made  to  the  defendant, 
that  as  a  result  of  33 id  application  defendant  made  an  investiga- 
tion of  the  title  to  the  property  described  in  the  application 

)    and  declined  to  issue  a  policy  on  the  property  described  in  the 
application,  but  did  offer  to  issue  a  title  policy  on  other 
property. 

While  the  defendant's  conduct  In  refusing  to  issue  a 
guarantee  policy  upon  the  property  described  in  thi   ^plication 
without  giving  its  reasons  for  such  refusal  leaver  much  to  be 
desired,  such  cannot  be  taa.de  the  basis  for  an  action  against,  it 
in  the  absence  of  an  agreement  or  a  duty  on  its  part  to  bo  do. 
41  necessary  allegation  in  plaintiff's  complaint  was  an  averment 
that  the  defendant  In  aocepting  the  policy  application  agreed  to 
do  or  not  to  do  something.   There  is  no  such  allegation.   Plaintiff 
has  atteiapted  to  state  a  gauss  Of  action  agaln3t  the  defendant 

/  for  its  refusal  to  issue  a  title  guarantee  policy  upon  property 
of  a  certain  description  without  alleging  any  promise  or  agreeaent 
by  the  defendant  so  to  do,  or  without  alleging  any  facts  from 
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j   which  the  lav  wouia  create  a  duty  on  the  part  of  the  defendant 
to  Issue  the  policy  for  which  application  was  made. 

The  judgment  of  the  trial  court  is  correct  and  it 
is  affirmed. 


Judgment  affirmed. 
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CARL  FRANKS, 
vs. 

lame  child?., 


Plaintiff-Appellant, 


Def aidant-Appellee , 


appeal  from 
circuit  court, 
winnebago  county. 


—  J, 

Carl  Franks  brought  this  suit  against  Adelaide  -b.ilds,  administrator 
of  the  estate  of  Theron  B«  Childs,  deceased,  for  damages  arising  out  of 
an  automobile  collision  in  which  he  was  injured  on  January  7,  19h9» 
Theron  B,  Childs,  defendant's  testate  and  the  driver  of  defendant's  testate's 
car,  died  on  the  day  of  the  accident,  and  Adelaide  Ghilds  was  appointed 
administrator  of  his  estate  with  will  annexed  and  was  made  party  defendant 
to  this  suit. 

The  complaint  charges  negligence  on  the  part  of  the  defendant's 
testate.  The  answer  of  the  defendant  denied  all  acts  of  negligence  and 
charged  the  plaintiff  with  contributory  negligence.  The  reply  filed  to  the 
answer  denied  the  contributory  negligence  as  alleged  in  the  answer. 
The  case  was  heard  before  a  jury  who  returned  a  verdict  in  iavor  of  the 
plaintiff  and  against  the  defendant's  testate,  and  assessed  his  damages  at 
$10,000,00.  A  special  interrogatory  was  submitted,  to  the  jury  at  the  re- 
quest of  the  defendant,  wherein  they  were  asked  if  the  plaintiff  was 


V 


guilty  of  negligence  in  connection  with  the  operation  of  his  automobile 

just  before  and  at  the  tine  of  the  accident  in  question,  which  directly 
contributed  or  proximately  contributed  to  bring  about  or  cause  the  damages 
and  injuries  in  question.  The  jury  answered  this  interrogatory  in  the 
n^ative. 

Subsequently  the  trial  court  granted  defendant's  aotion  for 
judgment  notwithstanding  the  verdict,  and  granted  in  the  alternative 
defendant  *s  aiotion  for  a  new  trial. 

Carl  Franks,  the  plaintiff,  brings  this  appeal,  urging  as  error 
that  the  court  erred  in  granting  both  of  these  motions.  No  other  ques- 
tions are  presented  on  this  appeal. 

The  record  discloses  that  about  two  o'clock  in  the  afternoon 
of  January  7,  19h9f   the  plaintiff,  Carl  Franks ,  i*ho  was  a  farmer  and 
merchant  residing  at  Harengo,  Illinois,  was  driving  his  Nash  automobile 
in  an  easterly  direction  on  U,  5.,  Illinois  tate  Highway  20,  about  five 
or  six  miles  east  of  the  city  of  Kockford,  Illinois.  U.  S,  Highway  20  is 
a  concrete  state  road  about  twenty  feet  in  width  running  east  and  west 
with  the  usual  two  traffic  lanes  marked.  The  plaintiff,  driving  his  car,    f 
was  approaching  an  intersecting  highway  known  a3  Mulford  Road,  Hulford 
Road  is  a  blacktop  road  about  eighteen  feet  in  width  running  at  right 
angles  to  U.  S«  20  and  extending  in  a  north  and  south  direction.  On  each 
side  of  Mulford  Road  are  stop  signs  erected  by  the  State  Highway  Department 
warning  traffic  on  Mulford  Road  to  stop  for  the  .".tate  highway,  U.  . 
Highway  20,  which  is  commonly  called  a  preferential  highway.  There  were  no 
signs  on  either  side  of  U,  3*  Highway  20  indicating  the  presence  of  a 
crossroad,  and  there  is  no  evidence  in  the  record  that  the  plaintiff  knew 
of  the  existence  of  the  crossroad  at  said  point.  The  day  was  bright  and 
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clear  and  the  pavement  was  dry.  Visibility  was  good  and  there  were  no 
obstructions  limiting  the  vision  of  the  driver  of  either  car  as  they  ap- 
proached the  intersection  for  more  than  one-half  mile.  The  evidence 
discloses  that  prior  to  the  time  of  the  collision  the  plaintiff  was 
operating  his  car  at  about  forty  or  forty-five  miles  an  hour,  and  the 
defendants  testate  was  operating  his  car  at  about  the  same  rate  of  speed. 
The  two  cars  collided  at  the  intersection,  the  defendant's  testate  was 
killed,  and  the  plaintiff  received  serious  injuries  for  which  he  brings 
this  suit. 

Don  Bobert  testified  on  behalf  of  the  plaintiff  that  just  prior 
to  the  collision  in  question  he  was  driving  his  truck  in  a  westerly 
direction  on  Highway  20,  ks  he  approached  Mulford  &oad  he  saw  a  Buick 
car  driven  by  Sr.  Childs,  defendant's  testate,  travelling  south  on 
Mulford  Road  at  a  speed  of  about  forty  to  forty-five  miles  per  hour. 
Coming  from  the  west  he  saw  the  Kranks  oar  travelling  at  about  the  same 
speed,  Bobert  had  stopped  his  truck  off  the  highway  and  the  collision 
occurred  just  in  front  of  him.  Both  cars  were  approximately  the  same  distance 
fi*o&  the  intersection  when  he  first  saw  them.  The  ihiick  car  driven  by 
Dr.  Shilds  failed  to  stop  at  the  state  highway,  and  was  struck  in  the 
right  rear  wheel  by  the  Franks  car.  Gerald  Windsor  testified  that  he 
was  operating  hi3  truck  behind  Bobert,  and  he  likewise  saw  both  cars  approach- 
ing the  intersection.  Defendant's  car  was  travelling  between  forty-five 
and  fifty  miles  per  hour,  and  failed  to  stop  or  to  slacken  speed, 
Windsor  saw  plaintiff's  car  but  could  not  estimate  its  speed  as  there  was 
another  car  between  the  defendant's  car  and  him. 
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Hillis  Pence  testified  that  Franks  told  him  that  he  did  not  see 
the  defendants  car  coming,  but  when  he  had  seen  it  he  had  tried  to  turn  to 
the  left  to  avoid  hitting  it. 

The  coroner,  David  Klonts,  testified  on  behalf  of  the  defendant 
that  plaintiff  Franks  testified  at  the  coroner's  inquest  that  he  had  not 
seen  the  Ghilds  car  from  the  side  road,  and  that  he,  Franks,  was  driving 
on  the  rif'ht  side  of  the  road,  that  the  highway  was  clear,  and  he  had  not 
looked  to  his  left, 

Carl  Franks,  who  was  called  as  a  witness  on  his  own  behalf, 
testified  according  to  the  abstract  of  the  record:     "On  January  7t  I9h9, 
I  had  a  conversation  with  Rillis  Pence  at  the  scene  of  the  accident,     I 
told  him  I  was  driving  east  on  Route  20,  and  I  noticed  the  car  when  I  was  right 
on  it,    I  told  him  I  didn't  sec  the  car  until  it  was  just  in  front  of  me, 
and  that  I  swerved  to  the  left  to  try  to  avoid  hitting  the  car,"    Carl 
Thanks  was  recalled  as  an  adverse  witness  under  "ection  60  of  the  Practice 
Act,     (Til.  Rev.  ^tat.  19h9  ch,  110,  par,  13U.)     Thef&£i>dtte&k,  was  asked 
whether  or  not  he  testified  at  the  coroner's  inquest,  snd  he  stated  he  had, 
and  further  testified:     Q,     "Mr,  Pranks,  did  you  see  the  Childs  car  coraing 
toward  U,  9,  Highway  20  before  it  got  onto  that  highway?"    A,  "*Io,"    :;,  "Do 
you  know  whether  he  was  on  the  highway  or  not?"    A,  "$o."    Q«  nI3id  you  look 
to  the  left  before  you  entered  the  intersection  of   'fulford  Road  and  U,  c:.  20?" 
A,  "Would  you  repeat  that?"    Q,  "Old  you  look  to  the  left,  to  your  left 
before  you  entered  the  intersection  of  U,  55,  20  and  Mulford  Road  on  this 
day?"     A,  "I  don't  recall,"     Q,  H%  the  inquest  in  question  to  which  I 
referred,  was  this  question  asked  you  and  did  you  make  this  answer?     'You 
don't  know  whether  he  stopped  before  he  came  on  the  highway  then  or  not?' 
A.   'No,  I  didn't  see  it,    I  know  this  much  that  I  was  on  my  right,  I  was 
on  the  highway  and  it  was  clear,     I  didn't  take  any  precaution  to  look  on 
the  left  side,'"    A,  "If  I  said  that  I  don't  recall  it."    0,  "Did  you  say  it 
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or  not?"  A«  "I  don't  recall  spring  It," 

The  questions  presented  on  this  appeal  are  "whether  the  trial  court 
under  the  evidence  and  under  the  law  was  justified  in  entering  a  Judgment 
notwithstanding  the  verdict  in  favor  of  the  defendant,  and  whether  he  was 
justified  in  the  alternative  in  granting  defendant's  motion  for  a  new  trial. 
fee,  63  of  the  Practice  Act  permits  either  party  to  .move  for  a  judgment 
notwithstanding  the  verdict.  (111.  Rev.  'tat,  19h9t   chap,  110,  oar.  192.) 
The  Tuprerae  ^ourt,  Rule  22,  (111.  Rev.  :tat.  19U9,  chap.  110,  par.  259.22) 
states  that  the  power  of  the  court  to  enter  judgment  notwithstanding  the  verUct 
may  be  exercised  in  all  cases  vahere,  under  the  evidence,  it  would  have 
been  the  duty  of  the  court  to  direct  a  verdict  without  submitting  the  cause 
to  a  jury.  The  rule  also  provides  that  the  court  may  at  the  same  time  decide 
in  the  same  order  any  motion  for  a  new  tricl  made  by  the  party  asking  for 
a  judgment  notwithstanding  the  verdict.  In  this  case  the  trial  court 
followed  this  practice.  The  power  of  the  court,  whether  the  motion  is  for 
a  directed  verdict  or  for  a  judgment  notwithstanding  the  ver^ct,  is 
essentially  the  same.  (Hughes  vs.  Bandy,  UOlj  111,  ?U}  Hunt  vs,  Vermilion  Co. 
Child.  Home,  331  111.  29.)  In  passing  on  this  motion  neither  the  trial  court 
nor  the  reviewing  court  has  a  right  to  weigh  the  evidence.  The  question 
is  not  whether  the  verdict  is  against  the  manifest  weight  of  the  evidence,  C~ 
but  the  question  is  whether,  assuming  all  the  evidence  in  favor  of  the 
plaintiff  to  be  true  and  the  inferences  that  may  be  legitimately  drawn 
therefrom,  does  such  evidence  establish  the  plaintiff's  case?  (Ifunt  vs. 
Vermilion  Go.  Child,  Home,  supra,)  If  there  is  contradictory  evidence 
introduced,  then  the  court  has  no  power  to  grant  the  motion.  If  the  plain- 
tiff's evidence  makes  a  prima  facie  case,  it  is  sufficient  for  the  jury  to 
consider,  and  then  the  motion  should  be  denied,  (Hughes  vs,  Bandy,  liOh  111, 
7Ui  Moran  vs,  Gata  390  111,  U73.)  The  court  in  deciding  a  motion  for  a 
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directed  verdict  or  judgment  no twiths tending  the  verdict,  mist  consider 
the  evidence  in  its  moot  favorable  light,  giving  the  plaintiff  the  benefit 
of  its  most  reasonable  intendments.  (Blumb  va.  Geta,  366  HI.  273j  Herlo 
vs.  Public  service  So.,  331  HI.  300;  Rees  vs.  Hpillane,  3kl  111.  App.  6U7j 
Ritter  vs.  Nieman,  329  111.  App.  163.) 

The  rule  with  reference  to  motions  for  a  new  trial  are  quite 
different.  In  hearing  a  motion  for  a  new  trial  the  trial  court  has  a  right 
to  weigh  the  evidence  and  determine  whether  or  not  the  verdict  of  the  jury  pre- 
ponderates in  favor  of  the  party  obtaining  the  same.  (Blumb  vs.  Geta, 
supra.)  The  reviewing  oourt  has  the  right  to  reverse  an  order  of  the 
trial  court  granting  a  new  trial  when  it  can  say  that  that  order  is  against 
the  manifest  weight  of  the  evidence. 

It  is  admitted  and  no  one  urges  otherwise,  that  the  defendants 
testate,  Dr.  Childs,  was  guilty  of  negligence  in  running  the  stop  sign. 
He  could  see  the  plaintiff's  car  approaching,  and  under  the  law  it  was  his 
duty  to  stop  and  yield  the  right  of  way  to  the  plaintiff,  who  was  traveling    ^ 
on  the  preferential  highway.  The  sole  question  urged  by  the  appellee 
here  is  that  the  plaintiff  was  guilty  of  contributory  negligence,  which     ^ 
will  prevent  his  recovery,  the  question  of  contributory  negligence  is  one 
which  is  essentially  a  question  of  fact  for  the  consideration  of  the  jury. 
As  stated  in  Blumb  vs.  Geta,  supra,  at  page  277 j  "The  question  of  contrib- 
utory negligence  is  one  tfiich  is  pre-eminently  a  fact  for  the  consideration 
of  a  jury.  It  cannot  be  defined  in  exact  terms  and  unless  it  can  be  said 
that  the  action  of  a  person  is  clearly  and  palpably  negligent,  it  is  not 
within  the  province  of  the  court  to  substitute  its  judgaent  for  that  of  a 
jury  which  is  provided  for  the  purpose  of  deciding  this  as  well  as  the 
other  questions  in  the  case.  As  was  stated  in  Thomas  vs.  -uchanan,  3^7  111,  270: 
•The  question  of  due  care  on  fc  e  part  of  the  plaintiff's  intestate  is  always 
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a  question  of  fact  to  be  submitted  to  a  jury  whenever  there  is  any  evidence 
in  the  record  which,  with  any  legitimate  inference  that  aay  reasonably  and 
legally  be  drawn  therefrom,  tends  to  show  the  exercise  of  due  care  on  the 
part  of  the  deceased, ,n 

Taking  the  testimony  of  the  plaintiff  in  its  worst  light  against 
himself,  he  testified  that  he  did  not  see  defendants  testate*s  car. 
It  must  be  borne  in  mind  that  the  plaintiff  was  riding  on  the  preferential 
highway  at  a  reasonable  rate  of  speed,  and  he  had  a  right  to  assume  that 
the  other  car,  coming  from  the  left  with  a  stop  sign  in  front  of  it,  would 
stop  and  obey  the  law.  The  testimony  is  unquestioned  that  Br.  Childs*  car 
never  stopped  at  all,  and  caae  upon  the  State  highway  at  a  speed  of  about 
forty  to  forty-five  miles  an  hour.  If  the  plaintiff  had  been  violating  the  law, 
that  of  itself  would  not  prevent  his  recovery.  Roberts  vs.  Gipfl,  313  111. 
App,  373,  is  a  case  involving  a  wrongful  death  arising  out  o£  an  automobile 
collision  at  an  intersection  where  one  of  the  cars  was  travelling  on  a 
through  street.  The  court  said  on  page  375  of  the  opinions  tti'nxat  had  a 
right  to  assume  that  ^iefendant,  approaching  a  through  street,  where  there  was 
a  boulevard  'stop1  sign,  would  stop  at  that  street,  before  entering  the 
intersection.  A  person  has  a  right  to  presume  that  other  parties  will  obey  the 
statutes  and  ordinances  in  force  in  a  given  plaee.  (Citing  authorities) n 

Here  in  the  instant  case  plaintiff  had  a  right  to  assume  that 
the  approaching  car  would  stop  and  not  violate  the  law.  The  fact,  if  it 
be  a  fact,  that  the  plaintiff  did  not  look  for  or  see  the  car,  would  not 
be  fatal  to  the  plaintiff's  case.  It  probably  would  have  made  no  difference 
if  he  had  seen  it,  as  he  had  a  right  to  assume  that  the  other  car  would 
yield  the  right  of  way.  »Jhether  the  fact  that  he  did  not  look,  under  the 
facts  in  this  case,  would  not  conclusively  bar  him  from  recovery.  Did  he  use 
such  care  as  an  ordinarily  prudent  man  would  have  used  under  like  or  similar 
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circumstances?  Whether  he  used  such  care  mm  pre-e dnently  a  question  of 
iact  for  the  jury  to  determine,  from  all  the  surrounding  circumstances  and 
evidence  adduced  at  the  trial. 

Appellee  cites  several  ca?es  such  as  Illinois  Central  R,  R.  Co, 
vs.  Oswald,  333  111.  2?0,  and  CarreU  vs.  &ew  York  Central  R.  R.  Co., 
331t  111.  $99,  where  it  has  been  said  that  in  railroad  crossing  cases  the 
plaintiff  msy  not  reoovear  where  he  could  have  looked  but  claimed  he  did 
not  see  the  approaching  train.  These  cases  are  not  applicable  to  the  facts  here. 
They  also  site  White  vs.  City  of  Belleville,  %h   111.  !?77,  All  thie  case  holds 
is  that  where  there  is  a  question  of  fact  involved  in  a  lawsuit,  it  sho  Id 
be  sufcmiited  to  the  jury,  unless  the  facts  raise  only  a  question  of  law, 
but  that  on  a  bearing  on  a  motion  for  a  new  trial,  the  courts  should  weigh 
the  evidence,  and  if  manifestly  against  the  weight  of  the  evidence,  should 
revsrse  the  judgment  and  reaand  the  cause  for  a  new  trial.  There  is  no 
dispute  about  this  rule  of  law.  They  also  cite  Kirchoff  vs.  fan  -coy, 
301  111.  J»pp,  366,  This  case  involves  an  intersection  case  with  no  stop 
signs  involved,  and  holds  that  where  two  cars  are  approaching  an  intersection, 
regardless  of  the  right  of  way,  especially  where  it  is  a  busy  intersection 
and  the  question  of  who  was  closest  to  the  intersection  at  the  time  is 
involved,  a  reasonably  prudent  person  should  not  rely  upon  the  right  of  way 
statute.  This  case  has  little  application  to  the  facts  here. 

Appellee  cites  no  oases  where  a  stop  sign  is  involved.  The  facts 
in  the  case  of  Sitter  vs,  Nleman,  supra,  are  quite  analogous  to  the  facts  in  the 
Instant  case.  In  this  case  plaintiff  brought  a  suit  against  the  defendant 
who  failed  to  observe  a  stop  sign  on  a  side  road  and  collided  with  an  auto- 
mobile in  which  the  appellants  intestate  was  riding. 

At  the  close  of  all  the  evidence  a  motion  was  filed  by  the  defendant 
for  a  directed  verdict,  one  count  charging  ordinary  negligence,  and  the  second 
willful  and  wanton  misconduct,  which  was  allowed  after  a  motion  for  new 
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trial  was  overruled  and  a  Judgment  was  entered  on  ssid  verdict  in  favor 
of  the  defendant  and  against  the  plaintiff.  The  evidence  disclosed  in  this 
case  that  the  car  was  proceeding  at  a  reasonable  rate  of  speed  on  a  through 
highway,  and  when  it  had  almost  cleared  the  intersection  was  struck  by  the 
defendant's  truck,  Tefendant  attaitted  that  he  did  not  see  the  car  until  lie 
struck  it.  There  was  evidence  in  the  record  that  the  defendant  did  not 
stop  before  entering  the  intersection.  The  court  says,  on  page  171  of  the 
oplniont  "Our  courts  h»ve  repeatedly  held  ainoc  the  pronouncement  in  the 
case  of  Groenwald  vs.  Baltimore  6  Ohio  R,  3o.,  332  HI.  62?,  that  the  law 
does  not  tolerate  the  absurdity  of  one  saying  he  looked  and  did  not  see 
■when  there  is  nothing  to  prevent  it.  What  is  the  purpose  of  a  stop  sign? 
Certainly,  it  does  not  signify  that  a  motorist  should  stop,  and  then  blindly 
proceed  through  a.  protected  intersection  without  determining  that  he  can 
do  so  with  reasonable  safety.  The  operator  of  a  motor  vehicle,  when  he 
stops  at  a  preferred  highway,  should  ascertain  if  he  can  proceed  safely 
across  imeh  highway.  If  he  cannot,  he  should  not  enter  it,"  The  court 
further  say3  on  page  171  of  the  opinions  "A  stop  sign  is  a  challenge  to 
motorists  to  stop  at  a  point  where,  by  the  use  of  one's  faculties,  one  can 
definitely  ascertain  if  he  can  safely  proceed  into  the  protected  thorough- 
fare,"  The  court  says  on  page  173  of  the  opinions  "We  are  of  the  opinion 
that  it  was  a  Question  of  fact  for  the  jury  to  determine  whether  Ata  and 
Hitter  were  in  the  exercise  of  due  care  Just  before  and  at  the  time  of  the 
accident,"  The  court  reversed  the  case,  and  held  that  it  should  have  been 
submitted  to  a  Jury  on  both  counts. 

In  ?&ller  vs,  i^urch,  251|.  111.  App.  337,  this  court  considered 
the  question  whether  or  not  the  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  because  he  was  operating  his  automobile  with  his 
lights  on  dim,  contrary  to  the  statute.  The  court  says  on  page  391  of  the 
opinions  "Whatever  the  rule  in  other  saates  may  be,  the  rule  supported 
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by  the  weight  of  authority  in  Illinois  is  that  the  violation  of  an  ordinance 
or  a  statute  fcy  acts,  either  of  eosajnionion  or  orcission,  is  only  priaa  facie 
evidence  of  negligence,  (Citing  authorities.)"  The  court  held  in  this  case 
that  the  fact  of  whether  the  plaintiff's  conduct  in  violating  the  law 
oonstittited  negligence  was  one  of  fact  to  be  considered  by  the  jury?  so 
in  the  instant  case,  ass'-aning  that  the  plaintiff  had  violated  some  rule  of 
lav,  this  would  not  conclusively  prevent  his  recovery.  The  question  of  .Aether 
the  plaintiff  was  in  the  exercise  of  ordinary  cere  at  the  tinie  of  the  ac- 
cident in  question,  was  a  question  of   fact  to  be  determined  by  the  Jury, 
The  jury  in  the  instant  ease,  having  found  that  the  conduct  of  the  plain- 
tiff was  not  negligent,  and  that  be  was  in  the  exercise  of  ordinary  errs 
for  his  own  safety,  their  findings  should  not  be  disturbed  unless  it  is 
palpably  and  manifestly  against  the  weight  of  the  evidence,  fd.d  he,  the 
plaintiff,  act  as  an  ordinary  prudent  man  would  have  acted  under  like  or 
similcr  circumstances?  As  above  mentioned  the  plaintiff  vm  travelling  on 
his  own  side  of  the  road  at  an  ordinary  rat©  of  speed  on  a  preferential 
highway,  and  had  a  right  to  assume  that  the  defendant's  testate  would  stop, 
Whether  or  not  the  plaintiff  was  contributorily  negligent  was  a  question 
for  the  ;}wry  to  decide.  It  mm  an  invasion  o£  the  rights  of  the  plaintiff 
for  the  court  to  substitute  his  judgment  for  the  ^ury  under  the  facts  here. 
If  every  time  a  person  driving  on  a  preferential  highway,  and  seoing  an  approach- 
ing car  at  an  intersection,  was  required  to  practically  come  to  a  stop, 
no  one  could  proceed  with  even  fair  rapidity  along  a  through  street. 
Plaintiff  was  on  a  through  highway  with  a  right  of  way  over  all  cars  from 
the  approaching  intersection.  To  prevent  his  recovery  you  would  have  to 
say  that  he  must  anticipate  that  the  other  car  would  violate  the  law  by 
refusing  to  stop.  In  Rife  vs,  Colestock,  297  N,  W,  233  (Mich,)  the  court 
says  at  page  239s  "There  may  be  circumstances  where  a  driver  on  a  through 
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street  may  be  guilty  of  contributory  negligence  if  he  procec  Is  Jater  he 
has  seen  that  the  driver  from  an  inferior  cross  street  has  failed  to  stop 
in  accordance  with  the  stop  sign.  Plaintiff  testified  that  the  reason  he 
did  not  look  to  the  west  again  was  because  the  Intersection  was  clear  l!+0  feet 
to  the  west  vrhen  he  looked,  and  that  no  one  who  came  to  a  stop  in  accordance 
with  the  lav;  could  cross  the  intersection  prior  to  plaintiff,  Htos  tola  a 
reasonable  surmise  or  not?  Was  a  person  guilty  of  contributory  negligence  in 
exercising  such  a  belief?  We  hold  that  these  questions  are  for  the  determ- 
ination of  a  jury.  (Citing  authorities.)"  We  believe  the  faeti  in  the 
above  case  are  applicable  to  the  ficts  here. 

After  careful  consideration  and  analysis  of  the  evidence  and  the  law 
in  this  case,  it  is  our  opinion  that  the  trial  judge  had  no  right  to  grant 
the  motion  of  the  defendant  for  judgment  notwithstanding  the  verdict,  and 
likewise  he  had  no  right  to  grant  defendant '3  motion  for  a  new  trial. 
His  granting  these  motions  constituted  reversablc  error.  There  is  evidence 
in  the  record  i*frich  shows  that  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence  as  a  laatter  of  3aw,  The  jury  by  their  verdict  and  by  the 
special  interrogatory,  found  that  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence,  Tto  cannot  say  that  their  findings  are  so  unreasonable, 
arbitrary,  and  not  based  on  the  evidence,  that  it  would  justify  the  trial 
court  in  granting  the  defendant  a  a&t  trial.  The  finding  of  the  jury 
is  binding  on  this  court  under  the  facts  and  the  law  as  disclosed  by  this 
record,  and  should  not  be  disturbed.  The  plaintiff  ic  entitled  to  have  the 
benefit  of  his  verdict,  "ause  is  reversed,  and  the  trial  court  is  directed 
to  enter  a  judgment  on  the  verdict  in  fa*or  of  the  plaintiff-appellent 
and  against  the  defendant-appellee  for  the  amount  of  the  verdict. 

Judgment  reversed  and  remanded  with  directions. 
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1MB  L.  BUTTON j  TTON,  a  minor 

by  his  father  and  next  friend,  EIHARD  A. 
BUTTON}  RICHARD  B.  BUTTON,  a  minor,  by  his 
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JOSEPH  KETKR  and  MAURICE  MEIER,  individually 
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DALE  THOM     , 
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JOSEPH  METER  and  MAURICE  METER,  doing 
business  as  SRERIDAH  WHOLESALE  LIQUORS, 
and  0.  L.  TATRO, 
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HELEN  L,  BUTTONj  JAMES  EDWARD  BUTTON,  a  minor, 
by  his  father  and  next  friend,  EDWARD  A. 
BUTTON j  RICHARD  B.  BUTTON,  a  minor,  by  his 
father  and  next  friend,  EDWARD  A.  BUTTONj 
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and  doing  business  as  SHERIDAN  WHOLESALE 
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DALE  THOMAS, 
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CONSOLIDATED  CAU 

Appeal  from  the  Circuit 
Court  of  Lake  County. 


Appeal  from  the  "ircuit 
Court  of  Lake  County. 


Appeal  from  the  Circuit 
Court  of  the  County  of  Lake 
and  ' tate  of  Illinois. 


ANDIRON  ~  J. 

This  case  involves  an  automobile  and  truck  collision  that  occurred 
west  of  the  Intersection  of  Illinois  State  Highways  Nos.  33  and  hS  in  Lake 
County,  Illinois.  The  accident  occurred  about  one  P.  M.  on  June  2h,  19h9» 
For  the  purposes  of  this  opinion,  it  will  bo  considered  that  Route  33  runs 
east  and  west  and  Route  h$  runs  north  and  south.  At  the  point  where  this  accident 
occurred  Route  33  was  of  black-top  construction,  about  twenty-two  feet  wide 
with  a  white  centerline.  There  were  automatic  stop  and  go  lights  at  the 
four  corners  of  the  intersection. 

Dale  Thomas  filed  suit  in  case  No.  $8857,  Circuit  Court  of  Lake 
County,  for  damage  to  his  truck  against  Joseph  Meyer,  Maurice  Meyer  and 
0.  L.  Tatro,  the  driver  of  the  Meyer  truck,  alleging  toe  Meyer  truck  made 
a  wrongful  left  turn.  Defendants »  answer  denied  this.  Later  Helen  L.  %tton, 
James  Edward  Button,  Richard  B,  Button  and  Edward  A.  Button  filed  their  suit 
in  the  same  court,  case  No.  £2319,  against  Joseph  Meyer,  Maurice  Meyer  and 
Dale  Thomas,  alleging  that  the  Meyers  and  Thomas  negligently  injured  them 
by  reason  of  the  negligent  operation  of  the  two  trucks.  Answers  were  filed 
to  this  complaint  denying  all  liability.  The  two  cases  were  consolidated 
for  trial  in  the  Circuit  Court.  The  jury  rendered  separate  verdicts  in  the 
two  cases,  vis.i 

"Helen  Button  §$000.00,  James  Edward  Button  *1000.00,  Richard  B. 
Button  $10,000.00,  and  Edward  A.  Button  $12$0.00."  The  jury  found  the  defend- 
ant, Dale  W,  Thomas,  not  guilty  as  to  the  Buttons.  The  jury  returned  a 
verdict  against  defendants  Meyer  and  Tatro  in  favor  of  Dale  W.  Thomas. 
Motions  for  jud^aents  notwithstanding  the  verdict  and  for  new  trial  were 
denied,  and  judgments  were  entered  on  the  verdicts.  The  defendants-appellants, 
Meyer  and  Tatro,  appealed  from  the  judgments  awarded  against  them. 
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For  the  purpose  of  clarity  Dale  W,  Thomas  Will  be  referred  to  as 
defendant  Thomas,  and  Jose?*  Meyer,  Maurice  Meyer  and  0.  L.  ^atro  will  be 
referred  to  as  defendants  Meyer,  Helen  L,  Button,  James  Edward  Button, 
Richard  B.  Button  and  Edward  A,  Button  will  be  referred  to  as  plaintiffs 
Button.  The  following  facts  appear  to  be  undisputed*  it  was  a  clear  susaner 
day  and  the  road  was  dry,  Tefendant  Thomas  wa3  approaching  the  intersection 
on  Rout®  h$  and  entering  Route  33*  These  routes  join  each  other  and  would 
seem  to  be  one  roadway.  There  was  a  stop  light  located  at  the  northeast 
corner  of  the  intersection.  A  filling  station  was  located  at  the  northwest 
corner  of  the  intersection,  end  west  of  it  there  was  a  tavern-restaurant  on 
the  north  side  of  Route  33«  Defendant  Thomas  was  driving  a  three-thousand 
pound  Chevrolet  truck.  Its  cargo  consisted  of  crates  of  coca-cola  and  other 
soft  drinks,  weighdjig  six  thousand  pounds.  Hefendants  Meyer's  International    * 
truck,  operated  by  0.  L.  Tatro,  was  approaching  the  intersection  from  the 
west  on  Route  33.  Tatro  intended  to  turn  into  and  to  stop  at  the  tavern- 
restaurant.  The  Button  car  was  also  approaching  the  intersection  from  the 
west,  and  for  some  distance  prior  to  the  time  of  the  accident  had  been  follow- 
ing the  Meyer  truck  at  a  speed  of  about  thirty-five  miles  an  hour.  The  area 
of  the  intersection  was  rural  and  there  was  very  little  traffic  on  the  highway. 
Helen  Button  realised  that  the  Meyer  truck  was  going  to  make  a  left  turn. 
Che  reduced  the  speed  of  her  car.  The  Meyer  truck  made  its  left  turn  into 
the  driveway  of  the  tavern-restaurant.  Meyer's  truck  made  no  contact  with 
the  Thomas  truck.  The  Thomas  truck  turned  out  of  its  lane  of  traffic  toward 
the  center  of  the  highway  into  the  eastbound  lane  of  the  highway.  At  about 


that  time  Thomas  first  observed  the  Button  car.  The  Button  car  drove  off  the  high- 
way to  the  right.  The  Thomas  truck,  attempting  to  avoid  a  collision  with  the  [/ 
Button  car,  swerved  to  the  right.  The  cargo  of  the  Thomas  truck  fell  upon 
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the  Button  car,  totally  demolishing  it  and  causing  injuries  to  the  plaintiffs 
Button,  The  Thomas  truck  then  travelled  down  the  highway  westerly  back  into 
its  own  traffic  lane,  and  cane  to  rest  on  its  side  off  the  north  edge  of 
the  highway, 

Richard  L,  Thacker,  a  oivii  engineer,  testified  that  the  east  edge 
of  the  driveway  leading  into  the  tavern-restaurant  was  110  feet  from  the 
stop  light  located  at  the  northwest  comer  of  the  intersection, 

George  Bock,  Jr.,  deputy  Sheriff  of  Lake  County,  Illinois,  testified 
that  hs  arrived  at  the  scene  of  the  accident  within  ten  or  twelve  minutes 
after  it  happened}  that  he  saw  the  vehicles  which  were  involved  in  the  ac- 
cident. He  testified  that  the  Button  car  was  on  the  south  side  of  the  road 
about  two  hundred  and  ten  feet  west  of  the  stop  sign  located  at  the  north 
side  of  the  road.  The  "utton  car  was  off  the  highway  except  the  left  rear 
wheel  which  was  on  the  pavement  about  six  or   seven  inches.  The  Thomas  truck 
was  off  the  north  shoulder  of  the  highway  about  ninety  feet  west  of  the 
Button  ear,  Dock  further  stated:  "The  skid  marks  I  saw  on  the  highway  started 
in  the  westbound  traffic  lane,  seventy-five  feet  west  of  the  stop  and  go 
light,  the  north  stop  and  go  light,  and  they  continued  sixty  feet  in  the 
westbound  lane.  They  then  crossed  the  center  line  of  the  road,  continued 
eighty  or  eighty-one  feet  in  the  eastbound  lane.  The  west  end  of  these 
skid  marks  lined  up  to  a  point  to  the  west  side  of  the  Button  automobile, " 

Floyd  Hutchins,  «ho  owns  the  land  adjoining  the  four  comers  of  the 
inter  ection,  testified  that  his  field  is  north  of  the  right  of  «By  adjacent 
to  where  the  accident  happened,  and  it  is  about  twenty  feet  between  the 
edge  of  the  pavement  and  his  fence  line.  He  picked  up  several  empty  cases 
in  the  field  after  the  accident, 

Helen  L,  Button,  plaintiff,  testified  that  she  was  following  the 
Meyer  truck  driving  east  on  ttoute  33,  and  that  she  judged  that  she  and  the 
truck  were  going  about  thirty-five  miles  en  hour,  -he  thought  the  Meyer 
truck  was  going  to  make  a  left  turn,  aid  was  seventy- five  to  a  hundred  feet 
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behind  hin  when  he  started  to  turn.     As  the  Meyer  truck  turned  into  the 
westbound  traffic  lane,  she  saw  the  Thomas  truck  swerve  into  her  traffic 
lane,  coming:  from  the  east,  and  it  was  about  one  hundred  twenty-five  feet 
ahead  of  her  when  it  started  to  swerve.     When  she  saw  it  swerve  she  tried 
to  get  out  of  the  way  and  awerved  to  her  rirht  off  the  highway,     She  was 
bruised  and  black  and  blue  and  was  given  emergency  treatment  at  the  Condell 
Hospital,      he  was  later  taken  to  the  Hinsdale  Sanitarium  where  she  remained 
for  eight  days,     She  further  testified  on  cross  examination  that  at  a  pre- 
trial deposition  she  was  askedt     HQ»   'He  slowed  from  the  speed  of  twenty- 
five  miles  an  hour  within  the  last  two  hundred  to  two  hundred  fifty  feet 
prior  to  the  turn,  and  you  slowed  with  him?'    A,   »Yes,»    Q,   'And  isn't  that 
a  correct  version  of  the  matter?1     A,   'Yes.'"     The  testified  that  she  thought  the 
Meyer  truck  was  going  about  twenty  miles  an  hour  when  he  made  the  turn. 
Also  she  salds     nI  don't  think  the  Meyer  truck  was  off  the  pavement  when  I 
saw  the  truck  in  my  lane  of  traffic,     I  .don't  know  whether  the  front  of  the 
Meyer  truck  was  off  the  pavement,     I  would  say  it  was  in  the  other  lane  of 
traffic,  how  far  off  I  don't  know,     I  believe  the  Meyer  Brothers  truck  was 
still  on  the  other  lane  of  traffic  when  I  first  saw  the  other  truck,     I  don't 
know  how  much  of  it," 

Bale  Thomas  was  called  by  the  plaintiffs  Button  as  an  adverse  witness 
under  Section  60  of  the  Practice  Act  (111,  Rev.  Stat.,  l?l>9,  chap.  110,  oar.  13k). 
He  testified  that  he  approached  the  intersection  from  the  southeast  on  Route  !if>.     /^ 
When  he  came  to  within  two  hvndred  or  two  hundred  twenty-five  feet  of  the  stop 
light,  the  light  was  red,  and  as  the  light  changed  to  gr  en  he  increased 
his  speed,  and  when  he  got  to  the  east  edge  of  the  intersection  he  was  going 
about  twenty-six  miles  an  hour.    He  saw  an  eastbound  truck  as  he  crowed  the 
intersection.    He  didn't  notice  it  except  that  it  was  in  its  own  lane  of  traffic. 
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He  did  not  see  a  car  behind  the  Meyer  track.  #ien  Thomas  was  within  about 
fifty  feet  of  the  Meyer  truck,  it  turned  from  the  south  half  of  Route  83 
to  the  north  half,  Thoaas  made  a  sharp  turn,  put  on  his  brakes,  and  began 
to  slow  up.  When  he  thought  he  was  going  to  hit  the  Meyer  truck,  he  pulled 
into  the  center  of  the  highway.  He  cleared  the  Meyer  truck  by  three  or  four 
feet,  vshen  the  rear  end  of  the  Meyer  truck  was  making  the  left  turn  across 
the  canter  line  of  ?*oute  33,  he  was  east  and  couth  of  it,  and  he  was  in  the 
center  of  the  highway,  and  he  began  to  turn  left.  Also  he  testified,  "^uot 
as  I  seen  hia  begin  to  nose  out  I  seen  his  hand  come  out,  too,  for  &  left 
turn.  The  eastbouni  truok  was  travelling,  I  judge,  around  twenty-eight  ailea 
an  hour  when  it  made  the  left  turn.  While  staking  the  turn  it  seemed  like 
he  increased  his  speed,  to  what  speed  I  couldn't  say."  He  further  testified! 
*When  I  first  saw  the  ©astbound  auto  it  was  rather  close.  I  thought  it  raas 
on  the  pavement.  I  couldn't  say  whether  it  was  pulling  onto  the  shoulder 
or  cutting  to  the  right."  Thomas  ease  So  a  stop  on  the  north  side  of  the 
road  on  the  north  edge  of  the  pavement.  When  his  truck  came  to  a  stop  it 
was  empty.  He  testified  that  he  was  closer  than  fifty  feet  to  the  Meyer 
truck  when  its  front  end  crossed  the  center  line.  He  stated*  "Vfoen  it  was 
fifty  feet  away  from  me  was  the  time  when  1  first  applied  jay  brakes  and 
started  to  swerve  when  I  had  first  seen  it  turning  in  ay  lane  of  traffic." 
He  did  not  see  the  Meyer  truck  driver  signal  y4th  his  hand  until  the  left 
side  of  the  Meyer  truck  v&3  over  the  center  line.  He  did  not  apply  his 
brakes  until  he  saw  the  Meyer  truck  start  to  bum.  His  brakes  were  in  good 
condition. 

There  is  no  dispute  that  the  damages  to  the  Button  car  amounted  to 
$1250.00.  Several  doctors  testified  as  to  the  personal  injuries  sustained 
by  the  plaintiffs  Button.  It  is  undisputed  that  Helen  Button  suffered  a 
concussion,  that  she  had  lacerations  and  bruises  over  aiost  of  her  body, 
and  that  the  lobe  of  her  left  ear  &as  torn,  requiring  stitches.  Her  left 
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breast  was  swollen  sand  black  and  blue,  and  she  was  injured  over  the  sacroiliac 
joint.  She  was  still  under  a  doctor* s  care.  Phe  will  have  some  scarring 
on  the  lacerations  around  the  eye  and  a  bad  sea?  on  the  left  knee,  ^he 
now  has  pain  in  her  sacroiliac  region  and  in  her  shoulder,  ifoich  could  last 
for  years. 

James  Button,  aged  nine,  who  was  present  but  who  did  not  testify  at 
the  trial,  received  a  laceration  on  the  left  cheek  and  eye,  and  numerous 
small  lacerations  on  his  cheeks.  The  cartilage  was  jaasmed  together  on  the  fifth 
finger  of  his  right  hand.  At  the  time  of  the  trial  he  had  a  little  scarring 
above  his  left  eye,  and  a  slight  limitation  of  motion  in  the  fifth  finger 
of  the  right  hand.  Richard  button  who  was  present  at  the  trial  was  two 
years  old.  lie  had  lacerations  below  the  hair  line  in  the  middle  of  his  fore- 
head about  sots  and  n  half  inches  long.  He  had  received  a  laceration  about 
three-quarters  of  an  inch  above  his  nose.  On  Ids  chin  he  had  a  bad  lacera- 
tion starting  about  a  half  inch  below  the  lower  lip,  extending  toward  the 
point  of  his  jaw,  with  so?r,e  destruction  of  tissue.  He  had  suffered  some 
concussion,  shock,  and  several  of  the  scars  on  his  face  were  permanent. 
It  was  doubtful  if  plastic  surgery  would  eradicate  thea.  The  scar  on  his 
chin<  was  about  an  inch  in  length,  and  the  one  on  the  cheek  ragged  and  with 
a  disfigurement  which  would  extend  about  three  inches.  The  scar  on  Ms 
forehead  was  about  an  inch  in  length.  The  nature  and  extent  of  the  injuries 
to  the  plaintiffs  Button  were  testified  to  by  i3rs,  C,  0.  Edwards,  Ralph  U, 
Baumsn,  and  Joseph  ft&idsr, 

Orval  L.  Tatro,  driver  of  the  Heyer  truck,  testified  that  he  was 
employed  by  the  defendants  Meyer  on  the  date  of  the  accident.  On  that  day 
he  was  going  to  make  a  delivery  to  the  restaurant-tavern.  He  was  driving 
about  thirty-five  miles  an  hour  for  about  a  quarter  of  a  mile  prior  to  the 
time  of  the  accident.  As  he  approached  the  intersection,  he  saw  the  Thomas 
truck  approaching  from  the  opposite  direction,  *hen  he  first  noticed  it, 
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it  was  three  or  four  blocks  &\myt   and  his  car  was  approximately  the  same  distance 
west  of  the  intersection.  He  judged  the  speed  of  the  Thomas  truck  at  that 
time  at  about  thirty-five  miles  per  hour.  He  continued  easterly  until  he  g0t 
near  the  driveway  of  the  restaKrant-tavern  where  he  was  going  to  make  a  left 
turn.  When  he  was  about  a  hundred  fifty  feet  from  the  driveway,  he  applied 
his  brakes  and  slowed  down  to  ten  miles  an  hour  and  signalled  for  a  left  turn. 
About  the  same  time  as  he  applied  his  brakes,  ho  reduced  his  speed.  Tatro 
started  to  make  his  turn.  His  direct  testimony  is  as  follow&s  "I  would 
say  the  front  wheels  were  approximately  five  feet  over  the  center  line,  about 
half  across  the  north  lane,  the  north  half  of  the  road.  The  other  truck  was 
then  approximately  a  hundred  seventy-five  feet  from  the  entrance  into  this 
tavern,  couldn^t  have  been  over  twenty-five  feet  from  the  stop  li^bt.  In 
my  opinion  I  figure  it  must  have  been  going  then  between  forty-five  and  fifty. 
I  iTsmediately  accelerated  m?  track  then  to  g*t  off  the  highway  to  avoid  a 
collision."  He  further  testified  that  after  the  rear  of  his  vehicle  cleared 
the  north  edge  of  the  pavanent,  the  other  truck  w;s  just  passing  to  the  rear, 
in  the  south  lane  of  traffic,  and  that  there  was  about  twelve  to  fifteen  feet 
between  the  rear  end  of  his  vdiiole  and  the  other  truck,  shortly  thereafter 
he  heard  a  crash.  He  further  said,  "As  I  approached  this  driveway  in  which 
I  turned,  I  actually  made  the  turn  not  over  twelve  feet  west  of  the  west 
edge  of  the  driveway.  The  driveway  goes  in  sort  of  a  diagonal  manner  into 
this  establishment.  It  is  rather  wide  and  diagonal.  There  were  no  cars  in 
front  of  me  going  in  the  same  direction."  He  further  testified  on  cross 
examination  that  his  truck  is  approximately  fifteen  and  a  half  feet  long  from 
bumper  to  bumper;  that  the  Thomas  truck  was  a  hundred  twenty-five  to  a  hundred 
fifty  feet  from  him  when  he  first  realized  it  was  going  fifty  miles  an  hour. 
He  stepped  on  the  accelerator.  He  had  seen  the  Thomas  truck  for  some  distance 
and  it  was  hard  to  estimate  its  speed.  He  did  not  know  that  the  Button  car 
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was  behind  him,  He  testified  on  cross  uMsi nation  by  Mr,  .n&laiel,  one  of 
Thomas'  Attorneys,   that  when  he  started  to  cross,  his  ana  rms  still  extended, 
that  the  other  truck  was  then  by  the  east  stop  light  of  the  intersection,  which 
was  about  two  hunted  ten  to  two  hundred  twenty  feet  away,  and  that  the  rive- 
way  in  which  he  was  turning  is  a  hundred  eighty  £e©t  from  the  west  stop  light. 
He  turned,  into  the  west  part  of  the  driveway  approximately  a  hundred  seventy- 
five  to  a  hundred  eighty  feet  from  the  vast  signal  light.  His  truck  is  sight 
or  nine  feet  high  and  seven  feet  wide.  He  started  to  mate  his  turn  about 
ten  to  fifteen  feet  west  of  the  driveway. 

Bale  W.  Thomas  again  testified  in  his  own  behalf  as  follows »  His 
cargo  of  soft  drinks  was  not  roped  on  because  hie  truck  was  not  full.  He 
saw  the  Meyer  truck,  and  *&en  he  got  approximately  fifteen  feet  west  of  the 
light,  the  Meyer  truck  turned  west  into  Thomas'  traffic  lane.  He  saw  the 
Meyer  truck  driver  put  his  hand  out  as  he  crossed  the  center  line,  's&ten 
he  saw  he  wasn't  going  to  be  able  to  stop  before  he  hit  the  Heyer  track,  he 
turned  into  the  o  enter  of  the  highway,  and  after  the  Meyer  track  cleared  his 
vision,  he  saw  the  Button  car  behind  it  at  a  distance  of  about  thirty  feet 
in  the  south  half  of  the  road.  He  testified  further)  "I  turned  r^r  trade 
back  to  to©  right  to  clear  the  car  shen  I  first  saw  that  the  car  was  south 
and  west,  mostly  west,  of  me,  The  truck  was  moving  to  the  west  and  was  in 
the  canter  of  the  highway,  If  my  troek  had  continued  in  the  same  direction, 
it  would  have  struck  the  car  head  on.  I  turned  the  truck  that  moment  back  to  the 
right,  short,  and  I  felt  like  the  seat  was  coming  up  on  the  right  side. 
It  was  the  load  shifting  over  to  the  left,  I  thought  my  front  hit  the  fender 
of  the  car,  my  left  front  bumper.  It  did  not  hit;  it  slid  by.  As  I  turned 
short  to  the  right,  I  felt  the  thing  tipping  to  the  left.  I  turned  to  the 
left.  It  had  no  effect.  The  truck  upset  on  its  left  side,  and  aftenjards 
that  side  of  the  stake  body  was  not  in  place.  It  had  broken  off,  and  the  cargo 
scattered  on  the  top  of  the  Button  car.  My  truck  stopped  across  the  north 
side  of  the  pavement,  with  the  front  wheels  off  on  the  shoulder,  and  the  back 
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wheels  on  the  pavement.  It  was  headed  practically  with  the  pavement,  only 
the  front  was  a  little  further  to  the  right  than  the  back.  I  crawled  out 
the  right  door,"  He  further  testified  that  he  looked  at  the  pavemant  after 
the  accident,  and  saw  that  his  truck  had  left  tread  aarks  over  and  on  the 
highway,  aid  he  said,  "They  looked  real  black  and  scuffed  up.  The  tread  was 
disc<=rnable  in  places  and  the  tar  was  kind  of  lifted."  He  further  testified 
that:  H'fy  opinion  of  the  speed  of  ay  truck  at  the  time  the  Meyer  truck  first 
started  to  move  across  the  canter  line  of  the  road,  I  would  say  is  twenty- 
eight  miles  an  hour."  He  then  testified  as  to  th©  damages  to  his  track. 
The  repair  bills  aajunted  to  * 311,21  and  other  damages  paid  the  repairman 
amounted  to  t26£»3$.  lie  also  testified  as  to  other  damages.  The  various 
amounts  for  loss  of  cargo  and  loss  of  use  of  truck  amounted  to  several  hundred 
dollars.  He  further  testified  on  cross  examination  that  his  brakes  were  in 
good  mechanical  condition,  that  the  truck  had  four  dual  wheels  on  its  rear 
and  two  front  wheels,  all  of  which  had  \Ai&t   is  coaaonly  known  as  six  wheel 
brakes. 

James  "towart  Baker  testified  on  behalf  of  Thomas  as  an  expert 
witness.  His  testimony  purported  to  give  various  opinions  in  answer  to  a 
hypothetical  question  with  reference  to  the  effect  and  nature  of  the  skid 
or  print  aarks  of  the  TJiomas  truck.   e  shall  discuss  later  in  this  opinion 
our  conclusions  with  reference  to  the  competency  of  hie  testimony. 

Appellants  licyer  urge  as  one  of  the  grounds  for  reversal  of  the 
judgments  against  them,  that  the  trial  court  erred  in  refusing  to  grant 
their  motion  for  judgment  notwithstanding  the  verdicts,  and  for  refusing 
in  the  alternative  to  grant  them  a  new  trial,  insofar  as  the  judgment  in 
favor  of  the  appellees  Button  is  concerned.  They  and  Tatro  also  contend 
that  the  court  likewise  erred  in  refusing  to  grant  their  similar  motions  as 
to  the  judgment  obtained  by  bale  Thomas  against  them.  The  questions  presented 
Y^    in  both  motions  are  whether  or  not  the  verdicts  of  the  jury  finding  appellants 
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Meyer  and  Tatro  guilty  are  manifestly  against  the  weight  of  the  evidence. 

The  jury  evidently  believed  that  the  appellants  Meyer's  driver  was  negligent 

in  failing  to  yield  the  right  of  way  to  Thoaas  as  provided  by  the  statute       / 

(HI.  Rev.  ctat.,  19h9,   oh.  ?£§,  sec.  162).  The  jury  must  have  also  believed 

from  the  evidence  that  Thomas  at  the  time  «ras  exercising  ordinary  care  for 

his  own  safety.  They  also  found  by  their  verdicts  that  Thomas  went  into  a 

place  of  peril  without  fault  on  his  part,  and  used  such  care  as  a  reasonable 

prudent  person  would  have  used  under  the  same  circumstances.  The  jury  mist 

also  have  believed  that  the  negligence  of  appellants  Meyer  and  Tatro  was  the 

proximate  cause  of  the  injury  to  both  the  buttons  and  "Thomas, 

The  appellants  Meyer  cite  as  authority  Harrison  vs.  i-dngheim,  350 
HI.  269,  and  *ina  vs.  ^chardscw,  293  111.  App,  133,  a©  being  directly  in 
point.  These  cases  Involve  factual  situations  where  the  parties  were  seeking 
to  recover  where  cars  pulled  out  from  the  curb  and  the  other  party  was  forced 
over  into  the  other  lane  of  traffic,  the  court  holding  that  the  driver  should 
anticipate  such  perils  on  busy  thoroughfares,  and  holding  that  the  driver 
who  went  into  the  wrong  traffic  lane  could  not  recover  or  might  be  liable. 
These  cases  are  quite  different  from  the  case  here.  The  accident  in  question 
happened  in  a  rural  area  sphere  the  situation  is  quite  different  than  a  busy 
city  street.  The  view  was  unobstructed.  Thomas  had  a  right  to  asstsae  that 
the  driver  of  the  Meyer  truck  would  observe  the  law  and  not  make  a  left  turn 
in  front  of  him.  Even  though  Thomas  wore  operating  his  truck  at  a  rate  of 
fifty  miles  an  hour  this  might  not  in  itself  constitute  negligence,  (rchach- 
trup  vs.  Hensel,  29$  111.  &?p,   303}  Pittaan  vs.  Buggan,  336  111.  -4pp.  502.) 
From  the  skid  marks  or  tire  prints  it  is  possible  that  the  Thoaas  truck 
was  approximately  one  hundred  feet  from  the  Meyers*  truck  when  Thomas  first 
observed  the  iBft  turn  being  made.  Considering  the  fact  that  it  was  in  the 
open  country,  this  would  not  be  conclusive  against  Thomas  that  he  was  guilty 
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of  negligence.  We  cannot  say  our  judgment  is  better  than  the  jury^  on 
that  question.  It  is  within  their  province  to  decide  this  and  we  do  not 
believe  their  findings  should  be  disturbed. 

The  case  of  r trunk  vs.  Stronberg,  326  111.  App.  265,  is  a  case 
involving  the  rights  of  parties  In  an  automobile  collision  where  a  left  turn 
was  made.  The  case  was  appealed  to  this  court.  On  page  271  of  the  opinion 
we  said*  "There  is  no  direct  evidence  nor  facts  nor  circumstances  in  evidence 
from  which  the  legitimate  inference  may  be  drawn  that  the  defendant  knew  or 
by  the  exercise  of  reasonable  care  could  have  known  that  the  driver  of  the 
Chambers  car  was  about  to  drive  his  car  into  the  British  Lane  at  the  time  the 
Stronberg  car  approached  the  intersection.  The  driver  of  the  ^tronberg  car 
was  not  bound  to  anticipate  that  the  Cambers  car  would  be  driven  in  front  of 
him  in  his  lane  of  travel.  He  was  entitled  to  count  on  the  assumption  that  the  dri- 
ver of  the  Chambers  car  would  yield  him  the  right  of  way.  It  is  no  answer 
to  this  proposition  to  reply  that  the  driver  of  the  Chambers  car  used  his  best 
judgment  to  determine  if  he  had  sufficient  time  to  turn  and  pass  safely  in 
front  of  the  other  car,  considering  the  distance  the  cars  were  from  each 
other,  and  the  speed  of  the  car  coming  towards  him." 

So  here  it  is  not  unreasonable  to  assume  that  Thomas  thought  and 
would  have  reasonable  right  to  think  that  the  driver  of  the  Meyer  truck  would 
yield  the  right  of  way.  The  evidence  here  was  highly  conflicting,  and  the 
jury  had  a  right  to  determine  the  weight  and  credence  to  be  given  to  the       V 
testimony.  They  had  the  opportunity  to  see  and  to  hear  the  witnesses  as  well 
as  did  the  trial  judge.  As  was  said  in  Oswald  vs.  GranS  Trunk  'estern 
Railway  Company,  233  111,  App.  86,  at  page  9ht     "As  stated  by  our  own  Supreme 
Court  in  the  case  of  People  vs.  Hanisch,  361  111.  1*6$,  U63:  ^Whatever  may 
be  the  rule  in  certain  other  jurisdictions,  we  firmly  adhere  to  our  often- 
asserted  belief  that  it  is  the  province  of  the  jury,  alone,  to  determine  the 
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weight  of  the  evidence  and  the  credibility  of  witnesses.  If  it  were  not 
so  there  would  be  little  use  for  the  jury  system.  The  jury,  as  a  fact-finding 
body,  la  of  such  importance  that  an  abridgsent  of  its  functions  in  this  regard 
and  an  appropriation  of  them  by  the  judges  would  mean  the  forsaking  of  a 
valued  tradition  in  our  system  of  jurisprudence.  The  utmost  caution  should 
be  exercised  not  only  by  the  trial  oourts  but  by  the  reviewing  courts  to 
uphold  the  sanctity  ol   the  trial  by  jury, »■  '4e  cannot  say  that  the  verdicts 
of  the  jury  in  this  case  insofar  as  the  Buttons  and  Thomas  are  concerned  are 
manifestly  against  the  weight  of  the  evidence, 

Appellants  Meyer  and  Tatro  urge  as  error  that  the  verdict  in  favor 
of  Dale  Thomas  as  plaintiff  and  against  Meyer  and  Tatro  is  a  compromise  ver- 
dictj  that  it  shows  conclusively  that  the  case  was  not  given  careful  consider- 
ation by  the  jury,  and  therefore  this  verdict  should  be  reversed  as  against 
Meyer  and  is  also  ground  for  the  reversal  of  the  Button  verdicts.  The  verdict 
in  question  in  favor  of  Thomas  was  in  the  amount  of  $650,00,  and  the  damages 
alleged  and  proved  by  Thomas  included  various  amounts  from  ^105,00  to  ?3H.00, 
totally  different  suae,  none  of  them  being  the  amount  of  the  verdict. 
Appellant  Thomas  is  not  complaining  about  this  verdict.  The  law  is  well 
settled  that  one  against  whoa  a  judgaent  has  been  rendered  cannot  be  heard 
to  object  upon  appeal  that  the  judgment  was  for  too  small  an  amount, 
(Becker  vs.  the  People,  16U  HI.  267?  florsheim  vs.  tfullaghan,  53  111,  App. 
593}  Rauen  vs.  Chicago  Railways  Company,  205  111.  App,  U6lt.)  It  is  true  that 
where  the  verdict  is  for  a  nominal  sum  and  the  proof  shows  that  the  party  is 
entitled  to  a  much  larger  sum,  the  party  then  aggrieved  is  entitled  to  have 
the  verdict  set  aside  as  not  being  consistent  with  the  evidence  in  the  case. 
Illustrative  of  this  is  Wachsmuth  vs.  Flanagan,  335  111.  App.  311,  where  the 
counterclaimants  were  awarded  the  sum  of  §2,00  and  this  court  held  that  this 
was  evidence  that  the  case  did  not  receive  the  proper  consideration  of  the 
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jury  and  the  issues  should  be  submitted  to  another  jury.  The  position  of 

appellants  Meyer  and  Tatro  as  to  the  size  of  TiKsaas1  verdict  is  not  tenable 

for  the  reasons  above  expressed. 

1/ 
Appellants  Meyer  and  Tatro  contend  that  the  verdicts  in  favor  of 

Helen,  iliohard  and  James  Edward  Button  were  excessive.  Their  injuries  are 
detailed  in  the  testimony  heretofore  mentioned  in  this  opinion.  It  cannot 
be  seriously  contended  that  the  judgment  in  favor  of  James  Edward  Button  is 
excessive.  He  was  injured,  sustained  pain  and  suffering,  and  a  thousand  dol- 
lars was  not  excessive,  As^o  Helen  Button,  without  again  r*2viewing  the  tes- 
timony as  to  her  injuries,  it  is  apparent  that  she  did  suffer  serious  injuries, 
had  great  pain  and  suffering,  and  has  not  yet  fully  recovered.  The  sua  of 
35000,00  awarded  to  her  in  our  opinion  cannot  be  considered  as  excessive. 
As  to  Richard  B.  Button,  to  w^oa  the  jury  awarded  the  sum  of  $10,000*00, 
his  injuries  as  above  narrated  consisted  of  numerous  permanent  scars  on 
his  face,  a  concussion,  and  a  great  deal  of  pain  and  suffering.  The  jury 
had  a  right  to  consider  and  must  hat*  e  considered  the  pemanent  scars  that 
this  two-year-old  boy  received  from  his  injuries.  Permanent  disfigurement 
of  a  person's  face  may  be  properly  considered  by  the  jury  as  an  element  of 
damages.  (Simon  vs.  Kaplan,  321  111.  App.  203.)  The  fact  that  this  young 
man  with  his  face  scarred  might  be  handicapped  throughout  his  life  in  obtaining 
work  is  also  a  proper  element  to  be  considered  by  a  jury  in  awarding  damages. 
(Ford  vs.  Friel,  330  111.  App.  136$  Budek  vs.  City  of  Chicago,  2?9  111,  App,  1*10.) 
There  is  no  accurate  yardstick  to  measure  damages  with  reference  to  pain  and 
suffering  and  disfigurements,  Cuch  damages  being  unliquidated,  verdicts  of 
juries  are  not  to  be  disturbed  as  being  excessive  unless  the  court  can  say 
that  the  amounts  awarded  are  so  outrageous  that  the  court  knows  that  justice 
has  not  prevailed. 

It  is  the  law  that  the  courts  will  take  judicial  notice  that  the 
value  of  the  dollar  has  diminished  nearly  fifty  per  cent  in  the  last  ten 
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years,  and  with  this  in  mind  it  appears  to  us,  considering  the  injuries  sustained 
by  this  two-year-old  boy,  that  his  verdict  and  the  other  verdicts  are  not 
excessive.  (Petersen  vs.  General  Hug  and  Carpet  Cleaners,  Inc,,  333  111, 
App,  hi;   Howard  vs,  Baltimore  and  0,  C,  Terminal  H,  Co.,  327  111.  App.  33.) 

The  appellants  Heyer  contend  that  counsel  Tor  plaintiffs  Button 
indulged  in  prejudicial  argument  to  the  jury  which  was  so  inflammatory  that 
it  requires  that  the  court  grant  them  a  new  trial.  All  of  the  argument  is 
not  abstracted,  and  without  examining  the  entire  reoord  it  is  difficult 
to  ten  whether  some  of  the  remarks  alleged  to  have  been  made  were  brought 
on  by  remarks  of  other  counsel,  "ometimes  an  argument  that  is  infl&ssaatory 
may  have  been  in  reply  to  the  argument  of  other  counsel  of  the  same  character,  and 
would  not  require  a  reversal  of  the  case  on  that  grounds,  (?arley  vs,  c«cur- 
ity  Insurance  Company  of  $ew  Haven,  Conn.,  331  HI.  'pp.  hii-3.)  In  the  argu- 
ment in  this  case  we  feel  that  some  of  the  alleged  inflammatory  argument  of 
plaintiff's  counsel  may  have  been  justified.  The  "upreme  Court  in  Walsh  vs, 
Chicago  Railways  Company,  303  111.  33?  at  3>1,  discussing  the  question  as 
to  the  limitation  of  counsel  in  his  argument,  aaidj  "The  interests  of  public 
justice  require  counsel  should  not  be  subjected  to  unreasonable  restrictions 
in  this  regard,  citing  authorities."  Aftsr  considering  all  the  arguments 
that  are  abstracted,  we  cannot  see  anything  that  could  be  considered  so 
impassioned  and  inflasasatory  as  to  prejudice  the  jury.  Mi  certainly  do  not 
approve  of  everything  that  wa*s  said  by  -all  counsel,  but  we  do  not  believe 
that  a  new  trial  should  be  awarded  on  this  ground. 

Appellants  Meyer  urge  that  the  court  erred  in  giving  and  refusing 
certain  instructions.  They  urge  that  the  court  erred  in  giving  appellee 
Thomas  instruction  No.  UO.  This  instruction  is  sometimes  known  as  the 
"sudden  danger  instruction,"  and  in  substance  states  that  if  without  fault 
a  person  is  confronted  with  what  would  appear  to  an  ordinary  careful  person 
to  be  danger,  then  he  is  not  required  to  use  that  same  degree  of  care  that 
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he  would  use  under  ordinary  circumstances,  but  is  only  required  to  use  that 
care  that  would  be  used  by  an  ordinary  careful  person  taking  such  danger  into 
consideration,  Under  the  facts  in  this  record  this  instruction  was  properly 
given*  The  party  is  entitled  to  have  the  jury  instructed  as  to  the  law  on 
the  facts  applicable  to  his  theory  of  the  case,  Itere  there  is  sufficient 
evidence  for  the  jury  to  consider  that  Thomas,  without  fault,  was  confronted 
with  a  sudden  emergency.  The  court  was  correot  in  giving  this  instruction 
which  has  been  approved  by  the  Supreme  Oourtt  (Kavanaugh  vs.  Parrel,  379 
111,  273), 

The  cases  cited  by  appellants  Heyer  (Blumb  vs.  Oeta,  29h  HI,  App. 
1*32}  Sullivan  vs,  Heyer,  300  HI,  App,  $99)   are  not  applicable  as  they  either 
omitted  some  of  the  necessary  elements  required  in  this  type  of  instruction, 
or  the  factual  situation  did  not  require  taeai  to  be  ^iven.  Criticise  is 
leveled  at  instruction  hh  given  on  behalf  of  Thomas.  This  instruction  in 
substance  states  when  a  wrong  i^  committed  by  an  agent  anile  pursuing  his 
employer's  business,  the  employer  will  be  liable  for  the  wrong  although  it 
is  done  without  the  employer's  knowledge  or  consent,  unless  the  wrongful  act 
is  a  willful  departure  from  such  employment  or  business.  This  instruction 
in  the  identical  language  as  given  here  was  approved  in  the  case  of  Rellly  vs, 
Peterson  Furniture  Co.^  31k  111,  App,  h6,  and  we  think  it  was  properly  given 
here.  The  refusal  of  instructions  20  and  2?  was  proper.  These  instructions 
had  been  covered  by  other  instruc tions.  The  court  is  not  required  to  instruct 
the  jury  more  than  once  on  a  particular  subject,  (East  ?t,  Louis  Railway 
Go,,  vs,  Zink,  22^  111,  I30j  ^chluraff  vs.  3hore  Line  Hotor  Coach  3o,,  269 
111,  App,  569,)  Criticism  was  also  leveled  at  instructions  IDA,  10B,  100, 
11,  12,  13  and  15  on  the  ground  that  they  are  repetitious.  In  view  of  the 
many  plaintiffs  Button  in  feds  case  it  was  proper  to  give  separate  instruc- 
tions as  to  til©  damages  for  each  as  they  are  to  be  considered  as  separate 
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parties.  To  Imp  all  their  damage  instructions  t ocether  would  have  besn 
error.  ('  ehulta  vs.  Gilbert,  300  111.  %j.  !il7.)  The  jury  \t&ro  fully  and 
correctly  instructed  lay  numerous  instructions  as  to  the  law,  and  we  find  no 
error  as  to  the  refusing  or  giving  of  aay  of  them. 

Jaass  Stewart  Baker  appeared  and  testified  as  a  witness  for  Thomas, 
He  was  examined  by  Hr.  Dalsiel,  one  of  Thomas'  attorneys,  ea  an  expert  witness.  ^ 
He  testified  that  he  had  had  years  of  experience  in  the  examination  of  skid 
marks  arising  out  of  automobile  accidentsj  that  he  had  investigated  numerous 
accidents,  ran  many  tests,  and  was  able  to  form  an  opinion  *a  to  the  speed 
of  a  motor  vehicle  by  an  examination  of  the  tread  or  skid  marks  thai  it  left 
on  a  p^vsd  or  asphalt  highway.  No  objection  was  made  to  hie  qualifications. 
He  was  then  permitted  and  asked  to  examine,  without  objection,  plaintiffs 
Button»s  exhibits  h,   7,  and  10,  which  had  been  admitted  in  evidence.  Batten** 
exhibit  h   shows  the  highway  at  the  scene  of  the  accident,  lixamination  of 
it  does  not  disclose  any  skid  marks  or  tire  prints  applicable  or  referred 
to  in  the  testify  of  other  witnesses.  Button *s  exhibit  7  shows  the  highway 
adjacent  to  the  place  of  the  accident,  and  the  Button  car  as  it  appeared  after 
the  accident,  It  shows  tire  marks  or  skid  marks  for  some  short  distances 
from  the  Button  car.  These  skid  marks  or  tire  marks  had  been  located  and 
described  by  other  witnesses  appearing  at  the  trial.  From  an  examination  of 
the  tire  marks,  it  appears  it  is  impossible  to  tell  or  describe  tee  same  from 
the  exhibit.  Plaintiffs  Button  »s  exhibit  10      the  skid  marks  or  tire  print 
marks  described  by  other  .witnesses.  The  e  marks  cocaaenced  east  of  the  Button 
car  and  extended  in  a  westerly  direction  across  the  center  line  to  the  Button 
car,  £n  examination  of  these  tire  marks  discloses  that  the  prints  of  the  tire  or 
skid  marks  are  quite  discernible  in  the  foreground  of  the  picture,  but  not 
in  the  background  jhere  they  extend  across  the  center  line  into  the  %tton 
lane  of  traffic.  It  is  impossible  to  tell  much  about  them  from  the  exhibit. 

The  witness  was  asked,  without  objection,  a  loflg  hypothetical 
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question  covering  the  facte  on  Thomas'  theory  of  the  esse,  and  was  asked  if 
from  the  hypothetical  nuestion  and  the  examination  cf  the  exhibits  he  had  an 
opinion  as  to  whether  the  marks  were  ckid  marks  or  print  marks.  He  answered 
that  the/  Mtflpt  typical  tire  prints,  because  (in  substance)  they  showed  no 
smears,  He  ;-/as  then  asked,  in  substance,  does  the  description  of  the  tiro 
marks  in  ilea  to  that  the  car  ma  under  control?  On  objection  this  answer  was 
stricken. 

During  the  course  of  the  examination  Jfr,  Fitspatrick,  isho  was 
appearing  as  attorney  for  the  plaintiff  a  Button,  made  no  objection  to  any 
of  the  expert  testimony.  The  witness  Bake?  was  than  asked  whether  or  not  he 
hai  an  opinion  based  upon  a  reasonable  degree  of  scientific  certainty  as  to  the 
significance  of  the  curving  of  the  hypothetical  tire  marks.  The  witness  eaid 
he  did  have  an  opinion.  An  objection  was  interposed  by  Mr,  Cars;-,  attorney 
for  the  defendants  Zleyer,  The  court  overruled  the  objection,  and  the  vltnc;  I 
stated  that  such  facts  Indicated  that  the  car  was  being  steered.  The  wit- 
ness then  volunteered  the  reasons  for  his  opinion,  Mr,  '^arey  then  moved  the 
answer  be  stricken,  and  the  court  permitted  the  answer  to  stand.  The  witness 
was;  then  permitted  to  answer,  over  objection  of  Mr,  Carey,  that  the  tread 
marks  indicated  to  him  that  the  tire  was  rolling  or  turning  rather  than  slid- 
ing and  leaving  ft  smear.  The  witness  was  then  acked,  assuming  the  same  hy- 
pothetical facta,  have  you  an  opini.cn  based  upon  •  .r\  r««  of  scien- 
tific certainty  aa  to  whether  or  not  the  hypothetical  marks  would  result  if 
the  truck  was  travelling  at  a  speed  of  twenty-eight  miles  per  hour  when  the 
brakes  were  applied?  The  witness  replied  he  :     eh  an  opinion t     flight 
or  could.  Yes," 

Defendants  Meyer  urge  that  the  admission  of  this  testimony  is 
reversible  error.  The  reasons  assigned  are  first  that  the  admission  of  this 
testimony  is  not  permitted  under  the  law  because  the  facts  upon  which  the 
ritness  testified  are  facts  of  common  knowledge  by  every  one;  second,  that 
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permitting  the  .itaess  to  testify  that  the  car  -<jas  being;  steer  I  *  tantamount 
to  permitting  a  witasss  to  testify  that  the  party  was;  not  guilty  of  negligence, 
which  invades  the  province  of  the  jury,  as  that  is  the  ultimate  question 
for  them  to  decide,  and  not  for  a  witness  to  decile  for  thea. 

It  has  been  held  reversible  error  to  permit  a  witness  on  &  hypotheti- 
cal question  to  testify  that  a  tank  ear  was  not  "safe,"  (Ryersen  v.-?.  Bofesrs 
lift  ■--■■..i   183  Til.  kppn  \9l)   as  this  is  an  invasion  of  the  province  of  tl 
jury  vtiose  task  it  is  to  ietermine  this  ultimate  question,  (Opinion  fori  'ones 
in  Illinois,  Kin;  mo   Pilllnger,  riftP~  3%*) 

Terber  vs.  Chicago  6  Alton  Ry,  f!o.,  23?  JUL*  539,  is  a  ease  involv* 
ing  the  rjuestton  of  whether  a  witness  wovV;  fee  parnitted  to  testify  as  to 
alleged  m  sd  uheroby  an  ^ployee  was  injutv •■'?.,  The  Suoreas 

Court  he*      «d  tense  was  not  competent  m  '   Its  tads  tan  as  r  "ersible 
error.  The  court  says  on  page  393  of  the  opinion?  "It  is  assigned  for  error 
that  the  appellee  was  permitted  to  introduce  in  evidence  the  opinions  of 
witnesses  as  to  vrhether  the  method  of  raisin;-  ,ghe  car  was  reasonably  safe. 
Opinion  evidence  is  admissible  only  upon  subjects  not  within  the  knowledge 
of  men  of  ordinary  experience,  and  upon  the  ground  that  the  facts  an  of  such 
a  nature  that  they  can  not  be  presented  in  such  a  manner  that  furors  of  ordin- 
ary intelligence  and  experience  in  the  affairs  of  life  can  appreciate  them 
in  their  relations  and  comprehend  them  sufficiently  to  form  accurate  opinions 
and  draw  correct  inferences  from  them  cm  which  to  base  intelligent  judgments. 
The  opinionr  of  witnesses  Should  not  be  received  as  evidence  where  all  the 
facts  on  which  such  opinions  are  founded  can  be  ascertained  and  made  intelli- 
gible to  t&e  jury,  (Linn  vs.  Sigsbee,  67  111.  7Sj  City  of  Chicago  vs.  HeGivin, 
78  id.  3lt7j  Pennsylvania  Co.  vs.  Conlan,  101  id,  93;  Hopkins  vs,  Indianapolis 
and  ?t,  Louis  Railroad  Co.  73  id,  32.)  The  subject  matter  of  inquiry  here 
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is  not  of  such  a  character  that  only  persons  of  skill  and  experience  in  it 
are  capable  of  forming  a  correct  judgment  about  it.  There  was  no  complicated 
machinery,  no  question  of  science  or  skill.  If  the  expert  witness  did  not 
know  all  the  facts  his  opinion  would  be  only  a  guess.  If  he  did  know  them, 
they  could  be  detailed  to  the  jurors  and  they  would  be  as  competent  to  form 
an  opinion  as  the  witness.  This  evidence  should  not  have  been  allowed  to  go 
to  the  jury." 

The  basis  of  this  opinion  appears  to  be  that  the  testimony  offered 
was  an  invasion  of  the  province  of  the  jury  of  the  ultimate  fact  of  negli- 
gence to  be  determined  by  them,  and  further  that  the  testimony  was  of  such  a 
nature  that  ordinary  persons  would  understand  it  without  the  necessity  of 
using  expert  evidence. 

Hoffman  vs.  Tosetti  Brewing  Company,  25?  111.  135,  was  an  action 
wherein  a  teamster  for  a  brewing  company  sought  to  recover  damages  for 
injuries  suffered  when  a  wheel  of  a  wagon  which  he  was  driving  but  which 
belonged  to  his  employer  came  off.  The  injured  party,  the  plaintiff,  in  this 
case  sought  to  introduce  the  expert  testimony  of  three  blacksmiths  to  the 
effect  that  the  failure  of  the  wheel  to  spin  after  the  axle  was  greased 
was  either  because  the  boxing  was  too  long,  because  the  wood  extended  over 
the  boxing  and  rubbed  against  the  nut,  or  because  the  boxing  fitted  too 
tightly  upon  the  axle.  They  were  further  permitted  to  testify  that  the 
friction  from  either  of  these  causes  produced  heat,  and  could  have  caused 
the  nut  to  become  loosened  or  broken.  The  court  says  on  page  139  of  the 
opinion:  "Opinion  evidence  is  admissible  only  upon  subjects  not  within  the 
knowledge  of  men  of  ordinary  experience,  and  upon  the  ground  that  the  facts 
are  of  such  a  nature  that  they  cannot  be  presented  in  such  a  manner  that 
jurors  of  ordinary  intelligence  and  experience  in  the  affairs  of  life  can 
appreciate  them  in  their  relations  and  comprehend  them  sufficiently  to  form 
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accurate  opinions  and  draw  correct  Inferences  from  them  on  which  to  base 
intelligent  judgments.  The  opinions  of  witnesses  should  not  be  received  as 
evidence  where  all  the  facts  on  which  such  opinions  are  founded  can  be 
ascertained  and  made  intelligible  to  the  jury,  ~  Linn  vs.  ^igsbee,  6?  111. 
75;   Gity  of  Chicago  vs.  McGivin,  73  id.  3k7$  Pennsylvania  Co.  vs.  Conlan, 
101  id.  93;  Hopkins  vs.  Indianapolis  and  *'t.  Louis  Railroad  Co.  ?3  Id.  32. 
(Yarber  vs.  Chicago  and  Alton  Railway  Co.  235  111.  $39.)  As  suggested  by 
plaintiff  in  error,  it  does  not  require  an  expert  to  tell  a  jury  that  when 
pressure  is  taken  off  a  wheel  by  being  jacked  up  and  the  wheel  will  not  spin 
when  turned  by  hand  it  binds  somewhere.  As  to  where  this  wheel  bound  was 
capable  of  being  ascertained,  and  the  whole  circumstance  could  have  been  made 
intelligible  to  the  jury  by  the  mere  proof  of  the  facts.  That  the  wheel 
would  bind  if  the  boxing  was  too  long,  or  if  the  wood  of  the  hub  projected 
over  the  boxing  so  as  to  rub  against  the  nut,  or  if  the  spindle  was  too  big 
for  the  boxing,  required  no  expert  or  opinion  evidence  to  demonstrate. 
Neither  did  It  require  expert  or  opinion  evidence  to  show  that  friction 
will  heat  metal  and  cause  it  to  expand.  These  are  facts  within  the  knowledge 
of  every  man  of  ordinary  intelligence.  Had  the  testimony  of  these  witnesses 
been  confined  to  these  facts  no  harm  would  have  resulted,  but  they  were 
permitted  to  go  further  and  were  allowed  to  theorise  and  speculate  at  great 
length  as  to  the  probable  manner  in  which  the  nut  became  separated  from  the 
spindle.  In  the  absence  of  any  proof  that  such  a  condition  existed,  they 
were  allowed  to  speculate  as  to  the  result  where  the  wood  of  the  hub  projected 
slightly  over  the  &nd  of  the  spindle  so  that  the  nut  came  in  contact  with  the 
wood  when  screwed  up  tight,  and  also,  in  the  absence  of  any  proof  as  to  such 
a  condition,  were  allowed  to  speculate  as  to  the  result  in  caae  the  boxing 
was  too  long  for  the  spindle  and  thus  came  in  too  close  contact  with  the  nut 
when  screwed  on  tightly.   Jhether  this  nut  came  off  as  a  result  of  the  defect 
in  the  wagon  or  in  some  unaccountsble  way  for  which  the  plaintiff  in  error 
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was  in  nowise  responsible  was  a  close  question,  and  the  introduction  of  this 
opinion  evidence  was  prejudicial.  For  this  error  the  judgment  must  be  reversed." 

It  appears  to  us  from  the  reasoning  of  the  above  cases  and  the  law 
expressed  therein,  that  to  permit  the  expert  witness  here  to  testify  that 
Thomas*  truck  was  being  steered  is  tantamount  to  permitting  the  witness  to 
testify  that  he,  Thomas,  was  not  negligent,  and  is  permitting  the  witness 
to  give  his  opinion  on  an  ultimate  fact  which  is  for  the  jury. 

In  Jfortvedt  vs.  Astern  Austin  Co.,  320  111.  App,  337,  abstract  opinion, 
decided  by  this  court,  it  was  urged  that  the  court  erred  in  refusing  to  allow 
the  witness  to  testify  from  the  photograph  that  the  marks  shown  on  the 
photograph  were  skid  marks.  The  photograph  had  been  introduced  in  evidence. 
The  court  says  on  page  13  of  the  opinion*  n^he  jury  had  this  photograph 
before  them  and  they  also  heard  the  witnesses  say  that  on  the  night  of  the 
accident  they  saw  skid  marks  on  the  pavement."  The  court  further  says  on  the 
same  page  of  the  opinions  "Under  such  circxsnstances,  we  think  the  court 
properly  held  that  it  was  a  question  of  fact  for  the  jury  and  not  the  witness 
to  determine  tfaat  the  marks  on  the  photograph  represented." 

Applying  this  rule  to  the  instant  case,  it  is  our  considered 
opinion  that  it  was  for  the  jury  to  determine  from  the  photographs  the  nature 
and  character  of  the  skid  marks  or  tire  prints  shown  therein.  To  permit 
the  witness  to  do  so  served  no  useful  purpose,  and  it  was  an  invasion  of  the 
province  of  the  jury.  As  above  mentioned,  from  an  examination  of  the  photo- 
graphs by  the  court,  it  appears  that  it  would  be  impossible  to  tell  from  the 
exhibits  which  are  a  part  of  the  hypothetical  question,  whether  or  not  at 
least  a  portion  of  the  marks  are  skid  marks  or  tire  prints,  tlhile  the  expert 
witness  testified  that  he  was  able  to  ascertain  an  answer  the  many  questions 
asked  him,  it  appears  to  us  that  his  answers  were  based  upon  factors  unknotm 
and  unascertainable,  and  were  upon  such  questions  of  common  knowledge  that 
his  answer  could  only  confuse  the  jury  and  cause  then  to  think  and  act  upon 
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his  answers  as  being  that  of  a  learned  man  who  must  know  all  the  answers  to 
all  the  questions  of  such  a  nature. 

We  believe  that  the  above  rules  of  law  require  a  reversal  of  the 
^.judgment  of  Dale  W,  Thomas  against  the  defendants  Meyer.  As  to  the  judgments  \l 
rendered  in  favor  of  the  buttons,  we  believe  they  should  be  sustained.  The 
evidence  in  the  record  clearly  proves  that  Use  jury  was  correct  in  rendering 
a  verdict  of  guilty  against  the  defendants  Meyer  insofar  as  plaintiffs 
Button  arc  concerned,  We  do  not  believe  that  the  incompetent  evidence  intro- 
duced on  behalf  of  Thomas  is  such  that  it  would  require  a  reversal  of  the 
Button  judgments.  The  fact  that  the  factual  situation  might  give  the  jury 
the  right  to  return  a  verdict  of  guilty  against  both  the  Meyers  and  Thomas, 
cannot  be  taken  advantage  of  by  the  defendants  Meyer.  In  effect  if  there  had 
been  a  guilty  verdict  as  to  both  of  them,  it  would  have  been  a  finding  by 
the  jury  that  they  were  joint  tort  feasors,  and  bote  liable  for  the  injuries 
to  the  plaintiffs  Button.  The  jury  might  have  taken  the  vie*  that  the  defend- 
ants Meyer  were  the  most  guilty,  and  hence  refused  to  return  a  verdict  against 
Thomas.  The  defendants  Meyer  cannot  complain  about  this.  This  is  based  on 
the  theory  that  if  two  persons  commit  a  wrong  and  one  of  them  is  sued,  the 
wrongdoer  who  is  cued  cannot  complain  because  the  other  wrongdoer  is  not  made 
a  party  to  the  lawsuit.  Here  it  is  true  Thomas  was  Bade  a  party,  and  so  far 
as  the  ruit  ageing  both  Thomas  and  Meyer  is  concerned,  the  jury  found  Thcraas 
not  guilty.  The  fact  that  in  another  lawsuit  consolidated  with  this  one  they 
found  him  likewise  not  guilty  would  not  necessitate  under  the  law  that  the 
defendants  Meyer  have  a  new  trial.  It  is  therefore  the  opinion  of  this  court 
that  the  judgment  entered  in  the  case  of  the  plaintiff s  Button  against  the 
defendants  Meyer  be  affirmed,  and  the  judgment  in  the  case  of  the  plaintiff 
Thomas  against  the  defendants  Meyer  and  Tatro  be  reversed  and  remanded. 

Judgments  affirmed  in  part  and  reversed  in  part, 
and  remanded, 
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MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  garnishment  proceeding  based  upon  plain- 
tiff's judgment  against  McDonald  for  ;j6D, 000.   Plaintiff 
garnisheed  the  American  Bulb  Company  to  recover  about  $18,000 
due  on  the  account  of  the  Pan  American  Flowers  and  Bulbs,  Ltd. , 
a  Mexican  corporation,  alleged  to  have  been  assigned  to 
McDonald.   The  Mexican  corporation  Intervened  and  claimed 
the  funds.   The  issues  were  tried  before  a  jury,  and  the 
result  was  a  verdict  against  plaintiff,  and  judgment  dis- 
charging the  garnishee.   Plaintiff  has  appealed. _ 

The  attachment  writ  issued  December  16,  19^-3  and 
was  served  the  same  day  on  the  American  Bulb  Company  (here- 
inafter referred  to  as  the  garnishee).   Also  on  that  day, 
before  the  writ  was  served,  the  garnishee  mailed  Its  check 
to  the  Pan  American _ company  (hereinafter  referred  to  as  the 
Intervenor)  for  $10,2^2.^2.   Garnishee  answered  plaintiff  *  s 
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interrogatories  stating  it  had  no  moneys  due  McDonald,  had 

never  been  notified  of  an  assignment  to  McDonald  nor 

directed  by  intervenor  to  pay  McDonald  the  indebtedness,  due 

intervenor,  and  that  prior  to  service  of  the  writ  garnishee 
had  made  payments  to  intervenor  with  McDonald's  knowledge 
and  consent. 

Plaintiff's  judgment  against  McDonald  was  entered 
December  5»  19^  in  the  amount  of  $60,000  and  costs.   January 
9,  19^7  plaintiff's  motion  for  summary  judgment  against  the 
garnishee  was  denied.   January  17,  19^7  intervenor  filed  its 
petition,  claiming  $6,500  due  it  on  December  l6,  19^3»  and 
denying  that  the  funds,  or  any  part  of  them,  had  been  assigned 
or  belonged  to  McDonald.   It  prayed  for  a  finding  that  it 
was  sole  owner  of  the  indebtedness  and  for  judgment  against 
garnishee  for  $6,500.   Plaintiff  answered  that  prior  to 
December. 16,  19^3  intervenor  had  assigned  the  account  to 
McDonald, 

April  1,  19^9  plaintiff's  motion  for  a  separate 
trial  of  the  issues  under  the  intervening  petition  was  denied. 
February  10,  1950  the  jury  found  the  "issues  in  favor  of  the 
garnishee  .  .  .  ."   It  returned  a  special  verdict  finding  . 
that  the  intervenor  did  not  assign  the  account  to  McDonald. 
The  plaintiff  contends  that  denial  of  the  motion  to  separate 
was  prejudicial  error.   It  argues  from  the  premise  that  the 
issues  \irere  different.   This  is  not  so.   The  issue  under  each 
set  of  pleadings  was  basically  the  same:   that  is,  whether 
prior  to  the  service  of  the  garnishment  writ  the  intervenor 
had  assigned  its  account  with  garnishee  to  McDonald.   In 
addition,  there  was  the  question,  as  between  plaintiff  and 


garnishee,  whether  the  latter  had  notice  of  the  assignment 
when  it  mailed  the  check  to  intervener. 

We  think  the  ruling  involved  an  exercise  of  the 
court's  discretion.   Pine  Tree  Lumber  Company  v.  Central, 
Stock  and  Grain  Exchange,  140  111,  App,  k6z.      Plaintiff 
argues  that  it  was  prejudiced  by  reason  of  confusion  in  the 
trial  arising  when  the  attorney  for  garnishee  examined 
witnesses  for  intervenor  and  because  of  the  similarity  of 
the  names  of  these  parties  and  the  necessity  of  instructing 
the  jury  with  respect  to  evidence  for  or  against  each.  At 
the  trial  it  was  expressly  stated  that  there  was  no  objection 
to  the  first  procedure,  nor  to  having  testimony  in  behalf 
of  intervenor  offered  in  support  of  garnishee.   We  think 
plaintiff  is  in  no  position  to  complain  about  the  prejudice, 
and  we  see  no  error  in  the  denial  of  the  motion  to  separate. 

We  see  no  merit  in  the  contention  that  the  judgment 
should  be  reversed  because  the  Banco  Fiduciario  de  Mexico 
was  not  given  notice_ under . section  11  of  the  Garnishment  Act, 
111,  Rev,  Stat,  19^9,  chap,  62i_joar*_.lI.   This  section  pro- 
vides that  should  a  claimant  of  funds  in  the  hands  of  a 
garnishee  not  voluntarily  appear  to  maintain  the  claim, 
notice  for  that  purpose  "shall  be  issued"  to  him  in  the 
manner  which  the  court  shall  direct.   Whatever  interest  the 
bank  had  in  the  account  was  not  made  known  to  the  court  in 
the  garnishee's  answer.   Neither  the  garnishee  nor  plaintiff 
requested  notice  to  the  bank,  nor  did  the  court  cause  notice 
to  issue.   The  garnishee  recognizes  that  had  judgment  been 
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against  it  and  it  had  not  brought  the  bank*s  interest  to  the 
attention  of  the  court,  the  judgment  against  it  would  be 
no  protection  in  a  suit  by  the  bank.   No  case  has  been  cited 
which  construes  section  11  so  that  under  the  circumstances 
of  this  case,  we  would  be  compelled  to  reverse  the  judgment 
because  neither  the  court  nor  the  garnishee  brought  the  bank/\ 
into  the  case.   This  is  not  a  case  where  the  judgment  was  in 
favor  of  the  garnishor  with  no  opportunity  given  a  claimant 
of  the  fund  to  protect  himself.   See  e.g. ,  Siegel  v.  Moses, 
159  111*  App.  624.   It  is  not  a  case  where  the  court  refused 
upon  motion  of  the  garnishee  (Chott  v.  Tivoli  Amusement  Co. 
for  the  use  of  Thurston,  82  111.  App.  244)  or  the  garnishor 
(Nudelman  v.  Stern,  315  111.  App,  215)  to  cause  notice  to  be 
issued  to  a  claimant  of  the  fund. 

Plaintiff  contends  that  the  trial  court  erred  in 
refusing  to  grant  his  motion  for  a  new  trial  on  the  ground 
of  misconduct  of  a  juror.   In  voir  dire  examination  the 
juror  said  that  he  did  not  remember  that  Attorney  Augustus, 
a  witness  for  plaintiff  who  confronted  him,  was  involved 
in  a  suit  against  the  juror  in  1930;  that  he  did  not  remember 
who  sued  him,  but  that  he  won  the  case;  and  that  Augustus 
did  not  look  like  the  man  who  would  do  what  happened  in  that 
case.   In  its  motion  for  new  trial  and  in  affidavits  in 
support  of  the  motion,  plaintiff  showed  that  Augustus  was 
attorney  for  one  Roth  who  sued  the  juror  in  1930  for  a 
broker's  commission.   We  cannot  infer  from  this  showing 
that  the  juror's  answers  were  false  or  that  he  was  not  a 
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fair  juror.   It  follows  that  there  can  be  no  showing  of 
prejudice  from  this  incident.   Nordhaus  v.  Marek  and  Newman, 
317  111.  App.  351.   An  entirely  different  situation  was 
presented  in  In  re  Mesner's  Estate ,   I76  P.  2d  70 f   where 
the  new  trial  was  granted  and  the  order  affirmed,  and  In 
Heasley  v,  Nichols,  80  Pac.  7^9»  where  facts  admitted  showed 
bias  about  which  a  juror  answered  falsely. 

The  trial  court  rejected  plaintiff's  offer  to 
prove  that  Augustus  in  August,  1$>43  and  May,  lykk   had  con- 
versations with  McDonald  with  respect  to  the  latter1 c 
interest  in,  and  assignment  to  him  of  accounts  by,  the 
Intervenor.   This  xms  not  error.   Assuming  McDonald  was  an 
adverse  party  (Nudelman.  v.  Stern,  315  111.  App.  215;  Pine, 
Tree  Lumber  Company  v.  Central  Stoclc  and  Grain  Exchange,, 
140  111.  App.  462,  there  was  no  issue  between  him  and 
plaintiff  wherein  his  interest  would  be  adversely  affected 
by  the  testimony.   As  an  officer  of  the  intervenor, 
admissions  of  McDonald  could  not  bind  garnishee.   There  is 
no  joint  interest  between  garnishee  and  intervenor  so  as  to 
make  applicable  the  rule  in  Lowe  v.  Huckins,  356  111.  360, 
Neither  were  McDonald  and  intervenor  sued  as  partners  so 
as  to  make  the  former's  admissions  admissible  against  the 
latter  under  the  rule  in  Oneida  State  Bank  v.  Peterson,  226 
111.  App„  381.   The  admissions  were  not  offered  to  explain 
possession  of  the  assignment  by  McDonald,  but  to  establish 
the  assignment,   They  were  self-serving  as  to  McDonald's 
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"interest"  in  the  fund,  though  adverse  to  garnishee  and 
intervenor.   They  were  not  admissible  as  inconsistent 
statements  of  a  party  because  McDonald's  testimony  was 
given  as  a  witness  for  garnishee,  not  as  a  party.   Finally, 
no  ground  was  laid  for  introducing  the  statements  as 
impeachment.   The  same  is  true  of  the  court's  excluding  of 
documentary  evidence  referring  to  McDonald's  "intent." 

Plaintiff  contends  that  the  correspondence  estab- 
lishes an  assignment  as  a  matter  of  law.   The  letters 
relied  upon  were  from  intervenor  and  signed  by  McDonald 
and  Arouesty,  Treasurer  and  Secretary  respectively,  or  by 
Seeley,  President.  A  letter  of  September  27,  19^3  said 
"we  have"  shipped  bulbs  on  which  "we  have  drawn"  on   the 
basis  of  $20.00  per  case,  and  "y$ur  remittance  should  be 
made  to!   J.  C.  McDonald,  Treasurer,  Pan  American  Flowers 
and  Bulbs,  Ltd.,  care  of  Banco  Fiduciario  de  Mexico  ..." 
A  letter  of  October  22,  19^3  said  any  amounts  "due  our 
company"   should  be_ remitted  only  to  McDonald,  Treasurer* 
etc.   On  December  7,  19^-3  garnishee  wrote  McDonald  giving 
the  history  of  the  transactions  and  hoping  that  the  figures 
were  correct,  and  said  "will  enclose  you  a  check"  as  soon 
as  McDonald  and  Seeley  approved.  On  December  15,  19^3 
garnishee  wired  McDonald  asking  for  a  return  wire  of  the 
total  amount  due  Pan  American. 
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At  best  from  plaintiff1 s  point  of  view,  the  letters 

relied  on  are  ambiguous.   Directions  to  remit  to  McDonald 
as  described  in  the  correspondence  did  not  constitute  per  se 
an  assignment.   Whether  there  was  an  assignment  therefore 
was  a  question  of  fact.   This  was  recognized  by  plaintiff 
at  the  trial  for  at  its  request  the  court  submitted  the 
interrogatory  on  the  question.   The  jury  answered  "no," 

It  is  contended  that  the  verdict  was  against  the 
manifest  weight  of  evidence.   In  addition  to  the  letters 
introduced  by  plaintiff  was  McDonald's  letter  as  "Treasurer", 
asking  th;  t  final  settlement  be  made  to  the  Banco  Fiduciario; 
a  draft  signed  by  McDonald  and  Arouesty  for  each  shipment 
of  bulbs  payable  to  Banco  Fiduciario  "as  per  our  letter"  of 
September  27;  McDonald's  letter  of  November  5  in  response  to 
garnishee's  of  November  2  stating  that  "you  understand.  .  . 
all  payments  ,  ,  .  will  be  made  to  me  as  Treasurer";  his 
request  of  November  10  for  authority  to  draw  $15,000  as 
"Treasurer";  his  letter  of  November  15  hoping  for  authority 
for  "us  to  draw  against  our  account";  his  letter  of  December 
13  asking  ".  .  .  if  you  cannot  help  us  by  allowing  me  as 
Treasurer  .  •  ."  to  draw  on  account;  his  letter  of  November 
22  stating  that  intervenor  was  in  a  predicament  and  "we  are 
anxious  to  get  any  cash  outstanding";  and  Seeley's  wire  of 
December  1^-  stating,  "Expecting  bills  soon.   Need  remittance 


There  was  also  evidence  that  the  advance  payments 
on  the  shipment  to  garnishee  were  paid  to  Banco  Fiduciario 
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for  intervener's  account:   that  the  check  mailed  by  garnishee 
the  day  the  writ  was  served  was  indorsed  by  Arouesty  and 
proceeds  paid  to  Banco  Fiduciario  for  the  account  of  inter— 
venor:   and  testimony  that  there  was  no  assignment  of  the 
account  to  McDonald  and  that  intervenor  was  not  indebted  to 
McDonald  personally.   There  xiras  also  testimony  that  the  in- 
tention of  the  letters  relied  on  by  plaintiff  was  to  pay  the 
account  through  McDonald  as  Treasurer  to  avoid  "reckless 
expenditures  of  these  funds  in  the  hands  of  others."  No 
objection  was  made  at  the  trial  to  the  admissibility  of 
testimony  of  intention.   No  complaint  can  be  made  about  it 
now. 

We  conclude  that  the  finding  on  the  interrogatory 
was  not  against  the  manifest  weight  of  evidence.   This  con- 
clusion disposes  of  the  contention  that  the  words  "Treasurer" 
etc.  after  McDonald's  name  were  mere  descriptive  personae 
and  that  a  partner's  interest  may  be  garnisheed.   We  think 
we  have  considered  all  points  necessary  to  our  decision. 

For  the  reasons  given,  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED* 
LEWE  AND  FEINBERG-,  JJ,  CONCUR. 
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MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  personal  Injury  action  in  which  verdict. 
was  directed  for  defendant  at  the  close  of  plaintiff* s  case. 
Plaintiff  appeals  from  the  judgment  on  the  verdict. 

On  April  10,  1946  plaintiff  was  employed  in 
defendant's  building  at  33  North  LaSalle  Street  in  Chicago, 
Illinois.    She  slipped  and  fell  in  a  corridor  of  the  build- 
ing as  she  left  the  ladies1  washroom  on  the  19th  floor.   She 
alleged  her  due  care,  negligence  of  defendant  in  permitting 
water  to  accumulate  on  the  corridor  floor  outside  the  wash- 
room, that  the  accumulated  water  caused  her  to  fall,  and 
that  defendant  had  notice  of,  and  failed  to  correct,  the 
dangerous  condition,  thus  violating  its  duty  to  make  the 
corridor  safe. 

The  question  is  whether,  taking  the  evidence 
favorable  to  plaintiff  as  true  and  drawing  the  reasonable 
inferences  therefrom  most  strongly  in  her  favor,  there  is 
any  evidence  fairly  tending  to  prove  the  elements  of  her 
case. 
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Under  that  rule,  these  are  the  facts  bearing  on 
the  elements  of  the  cause  of  the  accident:   About  9:^5  A.M. 
plaintiff xs   co-worker  left  the  washroom  through  the  exit 
door  and  observed  on  the  marble  corridor  outside  the  door 
an  accumulation  of  water  about  the  size  of  a  "filing  en- 
velope."  She  stepped  over  the  wet  spot  "as  best  she_ could" 
but  her  shoes  touched  it.   About  one-half  hour  later,  plain- 
tiff came  through  the  same  door,  turned  to  her  left,  took 
a  couple  of  steps,  her  feet  went  suddenly  from  beneath  her 
and  she  "fell  on  her  face."  When  she  regained  consciousness 
in  the  washroom,  her  left  leg  below  the  knee  and  the  edge 
of  her  skirt  x\rere  damp. 

No  witness  saw  plaintiff  fall,  she  does  not  know 
what  caused  her  to  fall,  and  no  one  testified  that  the  water 
was  there  when  she  fell  or  where  plaintiff  was  with  reference 
to  the  spot  after  her  fall.   There  is  only  the  evidence  of 
the  damp  leg  and  skirt.   There  is  no  evidence  as  to  how 
long  after  she  fell  the  dampness  was  observed.   We  think 
'  under  the  circumstances  that  evidence  is  an  insufficient 
basis  for  an  inference  of  the  cause.   We  conclude  that  on 
this  element  of  plaintiff's  case  the  question  was  left 
entirely  to  speculation. 

In.Minters  v.  Mid-Oity  Management  Corporation, 
331  111.  App.  64,  the  inference  was  clearly  reasonable  that 
the  mopping  of  the  floor  was  the  cause  of  the  fall*   In 
Ashburn  v.  F.  W.  Woolworth  Co.,  296  111.  App,  639,  there 
was  no  direct  evidence  of  cause,  but  there  was  ample  testi- 
mony that  after  her  fall,  the  steps  upon  which  plaintiff 
fell  were  littered  and  covered  with  strips  of  waxed  paper. 
In  Rieckv.  Great  Atlantic  and  Pacific  Tea  Co.,  268  111. 
App,  613,  there  was  direct  evidence  that  plaintiff  slipped 
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The  following  fact  bears  on  notice  to  defendant 
of  the  condition  which  plaintiff's  witness  thought 
"dangerous":   there  was  a  watered  spot  the  size  of  a  "filing 
envelope"  on  the  floor  of  the  marble  corridor  outside  the 
door*   No  one  testified  that  the  accumulated  water  remained 
at  the  spot  for  the  one-half  hour  or  so  before  plaintiff 
fell,  and  there  is  no  testimony  that  defendant  was  told  of 
the  condition.   There  is  no  direct  testimony  that  the  water 
was  there  when  plaintiff  fell,  or  after  she  fell.   We  think 
the  testimony  as  to  the  damp  knee  and  skirt  is  not  sufficient 
basis  for  an  inference  to  that  fact. 

On  the  issue  of  notice,  plaintiff  offered  to  prove 
that  previously  it  frequently  happened  that  water  was 
spilled  at  the  spot  by  persons  carrying  cups  of  drinking 
water  from  the  washroom  to  offices,  and  that  plaintiff's 
witness  had  on  a  number  of  occasions  seen  defendant's  matron 
mopping  up  the  spilled  water.   The  court  rejected  the  offer 
as  irrelevant.   In  Broughton  v.  City  of  Lincoln,  260  111. 
App,  240,  it  was  decided  that  the  court  properly  admitted 
evidence  of  the  collapse  of  other  sidewalk  slabs  of  Joliet 
limestone  together  with  expert  evidence  of  the  character 
of  that  material.   The  court,  there  relied  on  City  of. 
Bloomington  v.  Legg,  151  111.  9.   In  the  Legg  case,  the 
court  approved  the  admission  of  evidence  of  previous  acci- 
dents resulting  from  the  same  cause.   Neither  the  Broughton. 
nor  the  Legg.  case  is  applicable  in  the  instant  case.   Here, 
the  trial  court  rejected  proof  which  could  do  no  more  than 
show  defendant  knew  that  water  was  frequently  spilled  at  the 
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spot.   There  was  no  proof  offered  of  previous  accidents 
where  the  cause  was  common  to  them  and  the  plaintiff's  acci> 
dent.  Moore  v.  Bloomington,  D.  &  C.  R.  R. »  295  111.  63. 

We  conclude  that  there  was  no  evidence  which 
fairly  tended  to  prove  the  elements  of  the  cause  of  the 
accident  or  of  notice  of  a  dangerous  condition.   For  this 
reason,  we  believe  the  court  did  not  err  in  directing  the 
verdict.   The  judgment  is  affirmed. 

JUDGMENT  AFFIRMED, 
LEWE  AND  FEIN3ERG,  JJ.  CONCUR. 
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MR.  JUSTICE  FEINBERG  .DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  this  action  for  accounting  against 
defendant  Mau,  who  was  treasurer  of  the  City  of  Berwyn^ from 
April  20,  1937,  until  April  20,  19^0,  when  he  resigned,  as 
well  as  against  the  defendant  surety  company,  to  recover  on 
the  treasurer1 s  bond  the  amount  found  due,  if  any,  upon  such 
accounting.   Alleged  illegal  diversions  of  special  e-ssessment 
funds  in  the  possession  of  the  treasurerwere  the  basis  of 
the  complaint.   Other  defendants,  who  had  acted  as  treasurer 
of  the  plaintiff  for  periods  preceding  that  of  Mau,  were 
joined  in  this  action  but  were  dismissed  out  of  the  action, 
and  the  appeal  here  is  prosecuted  only  from  the  decrees  in 
favor  of  defendant  Mau  and  his  surety. 

The  cause  was  referred  to  a  master  to  hee;r  the 
proofs  and  make  his  report  of  findings  of  fact  and  law.   The 
proof  offered  by  plaintiff  consists  almost  entirely  of 
voluminous  exhibits  representing  an  audit  and  compilations 
made  by  the  witness  Nugent,  employed  by  plaintiff  as  an 
expert  accountant  to  make  the  audit.   These  exhibits  cover 
several  hundred  pages.   At  the  conclusion  of  the  hearing  the 
master  excluded  from  the  evidence  all  of  the  exhibits,  holding 
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that  they  had  not  been  qualified  and  were  not  competent  evi- 
dence to  prove  the  charge  in  the  complaint,  and  made  his 
report,  recommending  that  the  complaint  be  dismissed  for 
want  of  equity. 

Nugent,  the  only  witness  testifying  for  plaintiff, 
prepared  or  had  prepared  under  his  supervision  the  Exhibits 
A  to  I,  inclusive,  which  were  compilations  and  calculations 
made  from  what  records  were  available  in  the  city  treasurer's 
office,  the  city  cleric's  office  and  the  comptroller's  office 
of  the  City  of  Berwyn,  as  well  as  the  county  clerk's  office. 
He  testified  that  the  original  records  were  too  voluminous, 
which  made  it  impractical  to  produce  and  have  available  at 

the  hearing,  but  that  such  records  as  he  had  worked  with  in 

t 
making  his  calculations  were  available  at  the  respective 

offices  named. 

Exhibit  C  covered  the  period  from  January  1,  1921, 
and  ending  July  31,    1938.   Some  of  the  exhibits  dealt  with 
that  portion  of  defendant  Mau's  term  of _ office  beginning 
with  April,  1937 »  and  ending  July,  1938,  and  were  in  part 
predicated  upon  the  figures  and  data  contained  in  Exhibit  C, 

Nugent  admitted  that  Exhibit  C  was  in  part  made  up 
from  an  audit  prepared  by  Wolff  &  Company,  who  .periodically 

audited  the  books  of  the  plaintiff  for  the  benefit  of  one 

.  »■  ■■ 

of  the  largest  warrant  holders.   The  audits  of  Wolff  & 
Company  were  not  offered  in  evidence,  nor  was  there  any 
evidence  of  the  verification  of  the  Wolff  audit  or  its 
correctness.   The  witness  admitted  that  if  the  Wolff  & 
Company  audit  was  incorrect,  the. exhibits  representing  his 
audit  would  have  the  same  errors. 
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The  witness  further  admitted  that  the  items  relied 

upon  as  illegal  diversions  could  not  in  most  instances  be 
verified  by  original  checks  or  vouchers,  because  they  were 
missing.  He  also  admitted  that  certain  records  of  the  City 
of  Berwyn  were  missing  when  Exhibit  C  was  prepared,  and  that 
some  of  the  records  of  plaintiff  were  so _ damaged  by  water 
as  to  make  them  illegible.   He  testified,  "Due  to  the 
destruction  of  some  of  the  records  and  other  records  which 
have  been  so  damaged  by  water  as  to  make  them  illegible  and 
also  due  to  the  incompleteness  of  other  records,  we  have 
been  prevented  from  ascertaining  certain  details  which  other- 
wise \-re   would  have  been  able  to  present." 

Exhibit  C  was  prepared  in  part  from  the  records  of 
the  county  clerk  and  comptroller's  office  during  the  periods 
in  question.   These  records,  over  which  defendant  Mau  was  not 
shown  to  have  any  control,  were  not  authenticated  or  verified 
to  support  the  compilations  made  by  the  witness. 

It  is  admitted  by  plaintiff  on  this  appeal  that 
defendant  Mau  made  no  illegal  diversions  of  the  special 
assessment  funds  in  question  to  his  own  personal  use  or  gain, 
but  that  such  diversions  were  made  either  for  corporate 
purposes  of  plaintiff  or  preferential  payments  in  full  to 
certain  warrant  holders  instead  of  upon  a  pro  rata  basis, 
as  required  by  law;  and  that  every  payment  made  out  of  such 
special  assessment  funds  by  Mau  was  by  voucher,  signed  by 
the  mayor,  the  comptroller  and  Mau,  in  accordance  with  the 
city  ordinance.   Plaintiff  further  concedes  that  such 
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diversions  as  were  made  for  corporate  purposes  are  not 
recoverable  by  plaintiff  either  from  Mau  or  his  surety.   It 
was  held  by  this  court  (First  Division)  in  People  v. 
Metropolitan  Casualty  Ins.  Co.,  339  111*  App.  51^*  that  such 
a  recovery  could  not  be  had. 

We  agree  with  plaintiff  that  if  Mau,  as  treasurer, 
diverted  the  special  assessment  funds  for  the  payment  in 
full  to  some  of  the  warrant  holders  to  the  exclusion  of  the 
warrant  holders  entitled  to  a  pro  rata  share  of  such  payments,. 
Mau  and  his  surety  could  be  liable  for  such  illegal^  diversions. 
Rothschild  v.  Village  of  Calumet  Parle,  350  111.  330,  and 
cases  there  cited. 

If  the  master  was  correct  in  excluding  the  exhibits 
referred  to,  relied  upon  by  plaintiff  for  establishing 
liability  of  defendant  Mau  and  his  surety,  which  ruling  the 
chancellor  sustained, _  then  there  was  no  evidence  save  that 
of  the  witness  Nugent,  whose  testimony  was  confined  to  the 
exhibits  prepared  by  him  or  under  his  direction,  to  sustain 
plaintiff1 s  complaint. 

It  is  fundamental  that  to  recover  from  Mau  and  his 
surety  there  must  be  competent  proof  of  alleged  diversions 
by  Mau  to  preferred  warrant  holders.   We  agree  with  plaintiff 
that  where  it  is  necessary  to  prove  the  state  of  accounts, 
which  are  found  in  voluminous  records,  too  impractical  to 
produce  upon  a  hearing,  that  a  witness  qualified  as  an  expert 
to  make  an  audit  may  testify  to  compilations  made  from  the 
records  of  account  and  give  the  results  found  from  such 
examination,  provided  the  original  records  are  made  available 
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to  the  adversary.  People  v.  Ervin,  375  111*  ^35 •  However, 

in  the  Instant  case,  the  compilations  contained  in  the 

exhibits  excluded  by  the  master  are  predicated  upon  entries 

not  verified  at  the  original  source.   Records  necessary  for 

such  verification  are  missing,  including  original  vouchers 

or  receipts  showing  payments  and  to  whom  made.   As  already 

indicated,  they  are  based  in  part  upon  audits  made  by  Wolff 

&   Company,  which  were  not  verified  or  qualified  or  made 

available  to  the  adversary,  and  some  of  the  records  examined 

were  illegible  due  to  a  water-soaked  condition. 

In  LeRoy  State  Bank  v.  Keenan!s  Bank,  337  111.  173  j 

the  court  said  (pp.  191-193)* 

"While  the  material  contents  of  an  existing  book  of 
original  entry  which  is  obtainable  cannot  be  proved 
by  parol' testimony,  because  the  book  is  the  best 
evidence, ' yet  where  the  originals  consist  of  numerous 
documents,  books,  papers  or  records  which  cannot 
conveniently  be  examined  in  court  and  the  fact  to 
be  proved  is  the  general  result  of  the  whole  collection, 
any  competent  witness  who  has' examined  the  originals 
may  testify  as  to  such  result,  provided  it  is  capable 
of  being  ascertained  by  calculation,   (Inter— State, 
Finance  Corp.  v.  Commercial  Jewelry  Co.  280  111, 
116;  People  v.  G-erold,  265  id.  TO. )  *  *  *  While 
the  results  of  the  examination  of  voluminous  docu- 
ments, writings,  records  ^  and  books  may  be  proved 
by  expert  accountants  or' other  competent  person  who 
has  made  the  examination,  the  documents,  records  or 
books  upon  which  the  examination  is  based  must  be 
of  such  a  character  as  to  be  themselves  admissible 
in  evidence.  *  #  *  It  was  therefore  necessary  that 
the  books  and  papers  which  the  expert  accountants 
examined  should  themselves  have  been  competent  evi- 
dence.  In  order  to  render  an  account  book  admissible 
in  evidence  it  is  essential  that  proof  as  satis- 
factory as  the  transactions  are  under  the  circumstances 
reasonably  susceptible  of,  shall  be  given  that  the. 
entries  made  are  correctly  recorded.   (People  v. 
Small,  319  111.  437;  Chisholm  v.  Beaman  Machine  Co. 
160  id.  101;  House  v.  Beak,  141  id.  290. )  #  *  • 


Exhibit  A— 20,  which  was  used  in  reaching  the  results 
arrived  at  by  the  accountants,  was  in  large  part 
not  a  book  of  original  entry,  but  was,  so  far  as 
more  than  half  of  the  period  which  it  purported 
to  cover  was  concerned,  copied  from  other  books  to 
whose  authenticity  and  correctness  no  one  testified. 
For  these  reasons  the  books  were  not  admitted' in 
evidence.   The  conclusions' of  the  accountants,  how- 
ever, based  on  these  books,  which  were  not  so  veri- 
fied as  to  make  them  competent  evidence,  were 
received  and  were  made  the  basis  of  the  judgment 
which  was  rendered.  *  *  *  Since  the  books  were  not 
shown  to  be  competent  evidence  the  statement  of  the 
conclusions  reached  by  a  consideration  of  them  was 
not  competent  evidence  and  should  hot  have  been 
admitted." 

Upon  the  record  before  us  we  must  hold  that  the 
master  was  correct  in  excluding  the  exhibits. 

The  decrees  appealed  from,  dismissing  the  complaint 
for  want  of  equity  and  taxing  the  costs  of  the  master 
against  plaintiff,  are  correct  and  are  affirmed. 

AFFIRMED. 
KILEY,  P.J.  AND  LEWE,  J.,  CONCUR. 
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MR.  JUSTICE  LET:E  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  filed  an  amended  complaint  seeking  a 
mechanic's  lien  against  the  property  of  defendant  Brennan, 
on  the  ground  that  certain  improvements  were  made  by  plain- 
tiff on  Brennan1 s  property  with  his  knowledge  and  consent, 
and  in  the  alternative  for  a  money  decree  against  defendant 
Zippy  Laboratories,  Inc.,  a  tenant  of  Brennan1 s,  for 
services  performed  by  plaintiff  under  the  terms  of  a  written 
contract.   The  cause  was  referred  to  a  master.   Objections 
filed  by  plaintiff  to  the  master's  report  were  ordered  to 
stand  as  exceptions  which  were  overruled.   In  conformity 
with  the  findings  and  recommendations  contained  in  the 
master's  report  a  decree  was  entered  which. denied  a  mechanic's 
lien  and  dismissed  Zippy  Laboratories,  Inc.  from  the  suit 
1  for  want  of  equity.   Plaintiff  appealed  to  the  Supreme  Court, 
where  the  cause  was  transferred  to  this  court  for  the  reason 
that  no  constitutional  question  is  involved.   Schroeder  v. 
Brennan,  406  111.  i+15. 

Plaintiff's  first  contention  is  that  a  payment  made 
by  him  on  account  of  master's  fees  while  the  cause  was 
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being  heard,  by  the  master  vitiates  the  entire  proceeding. 

In  his  objections  to  the  master's  report  plaintiff 
asserted  that  the  master  ashed  for  and  received  the  sum  of 
$150  on  account  of  his  fees  from  each  of  the  parties  before 
the  disposition  of  the  objections  to  his  report,  in  vio- 
lation of  section  3»  rule  58  of  the  Superior  Court  of  Cooh 
County. 

The  record  shows  that  plaintiff  and  his  son  filed 
affidavits  averring  that  at  a  master's  hearing  on  February 
17 3    19^-8  the  master  stated  that  he  wanted,  a  payment  on 
account  of  master's  fees  before  proceeding  with  the  hearings 
and  that  he  would  not  proceed  unless  such  payment  was  made. 
Harry  B.  Haskell,  president  of  Zippy  Laboratories,  Inc., 
and  counsel  for  defendant  also  filed  affidavits  alleging  in 
substance  that  the  parties  agreed  to  divide  the  master1 s 
fees  "whatever  they  may  be"  equally  between  them,  and 
advised  the  master  of  their  agreement  regarding  the  payment 
of  his  fees;  that  the  master  at  no  time  during  the  hearing 
of  the  cause  stated  that  he  wanted,  a  payment  on  account  of 
fees,  nor  did  he  at  any  time  state  that  he  would  not  proceed 
with  the  hearings  if  his  fees  were  not  paid;  and  that  the 
money  paid  by  plaintiff  to  the  master  was  a  voluntary  pay- 
ment in  accordance  with  the  agreement  between  the  parties. 
The  record  also  shows  that  the  master  filed  a  supplemental 
report  In  which  he  states  that  no  demand  or  request  for  any 
deposit  on  account  of  fees  was  made  by  him  during  the 
hearings;  that  the  deposits  were  voluntarily  made  by  each 
of  the  parties  after  several  hearings  were  had. 


.' 
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Plaintiff  admits  that  no  objection  was  made  by  him 
to  the  alleged  demand  of  the  aaster  for  fees,  until  after 
the  proofs  xirere  closed  and  the  master's  report  was  filed. 
Nor  does  plaintiff  say  that  the  master's  fees,  fixed  by  the 
chancellor,  are  excessive.   Assuming,  without  deciding  the 
issue  of  fact  raised  by  the  affidavits  and  the  master's 
supplemental  report,  that  the  master  did  make  a  request  for 
fees  during  the  course  of  the  hearings,  we _ think  this  con- 
tention is  without  merit.   The  plaintiff  waived  his  right 
to  complain  by  participating  in  the  subsequent  hearings  after 
payment  and  xiraiting  until  after  the  master's  report  was 
filed  before  making  any  objection.   In  order  to  avail  himself 
of  this  objection  he  should  have  raised  it  at  the  first 
reasonable  opportunity.   (Shoal  Creek  Coal  Co.  v.  Industrial 
Com.,  300  111.  551. ) 

The  master  found  that  plaintiff,  an  electrical^ 

contractor*  doing  business  as  the  Grove  Electric  Company, 

entered  into  a  written  agreement  with  the  Zippy  Laboratories, 

a  corporation,  which  reads! 

"June  6,  1946 
Zippy  Laboratory 
7058  S.' Wabash  Avenue, 
Chicago,  Illinois 

I  Hereby  Agree  to  install  power  and  lighting 

at  the  above  address  on  a  Time  and  Material 

basis.   All  labor  ($3»30  per  hour  for  each  man) 

Material  and  permit  to  be  paid  extra  by  Zippy 

Laboratory. 

Deposit  of  $200.00  to  be  paid .when  work  is 

commenced. 

Grove  Electric  Company 

By 

Chas.  H.  Schroeder,  Jr. 
Accepted  by  H.  B.  Haskell." 


That  plaintiff  estimated  the  total  cost  of  the  proposed 
electrical  work  at  $k50   or  $500;  that  simultaneously  with 
the  execution  of  the  agreement  defendant  paid  plaintiff  $200; 
that  about  June  29 ,  19^6  defendant  paid  plaintiff  the  addi- 
tional sum  of  $500,  which  sum  according  to  defendants  con- 
stituted a  final  settlement;  that  two  of  defendant's  motors 
burned  out  while  the  work  was  in  progress;  that  another  motor 
continued  to  "run  hot";  that  it  became  necessary  for  the 
defendant  to  employ  an  electrical  engineer  to  change  some  of 
the  wiring  done  by  plaintiff  and  to  make  the  motors  function 
properly;  that  after  receiving  the  sum  of  $700  plaintiff 
claimed  there  was  an  additional  balance  due  of  $1, 887*09 
for  material  and  labor;  that  the  work  done  by  plaintiff  was 
unnecessarily  protracted  and  was  not  done  in  a  workmanlike 
manner;  that  much  of  it  was  patently  defective  and  delayed 
defendant  in  the  operation  of  his  business;  that  the  prices 
charged  by  plaintiff  for  materials  furnished  to  defendant 
were  grossly  excessive;  that  $700  received  by  plaintiff  from 
defendant  is  adequate  compensation  for  the  labor  and  material 
furnished  and  that  plaintiff  is  not  entitled  to  any  further 
compensation  for  labor  or  materials  and  is  not  entitled  to 
a  mechanic's  lien  upon  the  premises  described  in  the  amended 
complaint. 

Plaintiff  further  contends  that  there  is  no  evi- 
dence that  the  work  was  not  done  in  a  good  workmanlike  manner 
and  that  the  cost  of  material  was  grossly  excessive. 

The  rule  is  well  established  that  a  master's 
conclusions  of  fact  will  not  be  given  the  weight  of  a  verdict 
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of  a  jury,  yet  they  are  entitled  to  credit  and  when  approved 
by  the  chancellor  they  will  not  be  disturbed  on  review 
unless  manifestly  against  the  weight  of  the  evidence. 
(Fuller  v.  Cook,  k05   111.  32;  Kane  v.  Johnson,  397  111.  112.) 

Zippy  Laboratories,  Inc.  is  in  the  business  of 
processing  starch.   Plaintiff  and  three  electricians  employed 
by  him  testified  in  substance  that  the  electrical  work  per- 
formed at  the  Zippy  Laboratories,  Inc.  was  done  in  a  good 
workmanlike  manner  and  that  on  several  occasions  at  defendant's 
request  thei"e  were  changes  made  in  the  wiring  and  the  motors. 
According  to  plaintiff's  testimony  the  whole  job  "took 
approximately  two  months  to  complete";  that  the  prices  charged 
for  the  materials  used  were  fair  and  reasonable,  and  that 
$2,500  is  the  "usual"  charge  for  the  work  performed. 

Defendant's  evidence  tends  to  show  that  it 
furnished  new  motors;  that  the  motors,  machinery,  and  equip- 
ment were  all  in  place  when  the  electrical  work  to  be  per- 
formed by  the  plaintiff  was  started;  that  some  of  the  motors 
burned  out  and  others  ran  hot;  that  as  a  result  of  plaintiff's 
defective  workmanship  some  of  the  starch  being  processed  was 
spoiled  and  rendered  worthless.   One  witness,  Anderson,  head 
of  an  electrical  engineering  company,  testified  that  one 
motor  was  "wired  up  wrong";  that  another  was  "ready  to  fall 
off  because  it  was  overheated";  that  the  wiring  was  faulty; 
and  that  "we  changed  the  whole  set-up  there." 

Ben  Kaufman,  an  electrical  contractor  for  about 
twenty  years,  called  by  the  defendant,  testified  that  excessive 
charges  were  made  by  plaintiff  for  various _ items  of  electrical 
equipment  alleged  to  have  been  used  by  him,  and  that  the 
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entire  work  performed  by  plaintiff  was  worth  between  0700 
and  $750,  and  should  have  been  completed  in  five  days.   It 
is  uncontroverted  that  eight  months  elapsed  from  the  time 
the  work  was  commenced  by  plaintiff  until  it  was  approved 
by  an  inspector  of  the  City  of  Chicago . 

Haskell,  president  of  the  Zippy  company,  testified 
that  at  the  time  the  written  agreement  was  executed  between 
the  parties  they  agreed  that  the  maximum  cost  of  the  work  to 
be  performed  by  plaintiff  would  not  exceed  $^50.   A  further 
recital  of  the  evidence  in  detail  would  unnecessarily  extend 
this  opinion. 

From  a  reading  of  the  record  we  think  the  evidence 
amply _  supports  the  findings  in  the  decree.   For  the  reasons 
given,  the  decree  is  affirmed. 

DECREE  AFFIRMED. 

KILSY,    P. J., AND   FEIN3ERG,    J.,    CONCUR, 
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WILLIAM  C.  GR0E3E, ' FLOREN  OIPAR  ) 
and.  ELLEN  L.  CIPAR,  _  ) 

Appellants,  ) 
) 


APPEAL  FROM 

MUNICIPAL  COURT 


ELIZABETH  MIERKE, 


Appellee.         ) 


OF  CHICAGO. 

3  45I.A.  8* 

MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

By  this  appeal  plaintiffs  seelc  to  reverse  a 
judgment  entered  on  the  verdict  of  a  jury  in  an  action  on 
a  promissory  note  given  by  defendant  as  part  payment  for 
the  purchase  of  certain  real  estate.   Defendant  signed  a 
written  contract  to  purchase  the  premises  owned  and 
occupied  by  plaintiffs  Floren  Cipar  and  Ellen  Cipar?  his 
wife,  for  the  sum  of  $29,000.   The  contract  recited, 
"earnest  money  paid— $2,800, "  and  provided  that  the  re- 
mainder of  the  purchase  price  of  §26,200,  was  "to  be  paid 
on  passing  deed."   Simultaneously  with  the  execution  of 
the  real  estate  contract  defendant  also  executed  a  judgment 
note  for  $2,800  payable  on  demand  to  William  C,  Groebe  & 
Company.   The  note  contained  a  confession  clause  and  con- 
cluded with  a  recital  which  reads,  "This  note  to  apply  to _ 
the  purchase  of  home  located  at  9218  South  Longwood  Drive, 
Chicago,  Illinois."   Groebe  had  a  judgment  entered  by  con- 
fession on  the  note.   On  motion  of  defendant  an  order  was 
entered  to  open  the  judgment  and  leave  given  defendant  to 
make  her  defense. 


^ 
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The  affidavit  of  defense  alleges  in  substance  that 
one  John  Kirchlcnopf ,  a  salesman  employed  by  William  0.  Groebe 
a  real  estate  broker,  called  at  the  residence  of  defendant 
and  informed  her  that  the  Cipars'  property  was  for  sale; 
that  defendant  told  Kirchlcnopf  that  she  would  not  be  in- 
terested in  buying  the  Cipar  property  unless  the  premises 
she  owned  and  occupied  as  a  home  were  also  sold,  because 
she  had  no  use  for  two  residences;  that  Kirchlcnopf  agreed 
to  find  a  purchaser  for  defendant's  residence;  that  defendant 
gave  G-roebe  an  exclusive  agency  to  sell  her  property;  that 
at  the  time  defendant  executed  the  real  estate  contract  and 
the  note  in  controversy  Kirchlcnopf  agreed  with  defendant 
that  no  demand  for  payment  of  the  note  would  be  made  until 
G-roebe  had  sold  defendant's  premises;  that  Groebe  failed  to 
inform  the  Cipars  that  payment  of  the  promissory  note  was 
conditioned  upon  the  sale  of  defendant's  property;  and  that 
the  real  estate  purchase  contract  and  note  executed  by 
defendant  were  obtained  by  fraud. 

Afterwards  an  amended  statement  of  claim  was  filed 
joining  the  Cipars  as  plaintiffs  and  alleging  that  the 
defendant  executed  the  real  estate  contract  and  note  in 
question;  that  plaintiff  performed  all  the  conditions 
precedent  in  accordance  with  the  terms  of  the  contract;  that 
plaintiffs  declared  a  forfeiture  of  the  note  as  liquidated 
damages  according  to  the  contract;,  that  the  Cipars  agreed  to 
pay  Groebe  &  Company  a  real  estate  broker's  commission  of 
$1,500;  that  the  Cipars  are  liable  to  William  C.  Groebe  & 
Company  for  a  real  estate  broker's  commission  of  $1,500 
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and  entitled  to  a  judgment  against  the  defendant  for  the 
broker1 s  commission  and  also  for  the  sum  of  $1,300,  being 
the  balance  of  the  earnest  money  deposit  as  evidenced  by 
the  note.   A  copy  of  the  contract  and  note  is  attached  to 
the  amended  statement  of  claim.   Defendant  filed  an  affi- 
davit of  defense  to  the  amended  statement  of  claim  contain- 
ing substantially  the  same  allegations  made  in  the  original 
affidavit  of  defense. 

Defendant  and  her  husband  testified  that  they  told 
Kirchlcnopf  before  executing  the  real  estate  contract  and  note 
here  involved  that  the  premises  which  they  occupied  had  to  be 
sold  "before  they  would  pay  any  money  on  the  Clpar  deal"j 
that  defendant's  husband  wanted  this  provision  written  into 
the  contract  but  that  Kirchlcnopf  said  that  he  feared  such  a 
provision  "would  queer  the  deal";  that  Kirchlcnopf  told 
defendant  that  he  would  "hold  up  the  deal"  until  defendant's 
premises  were  soldj  that  no  money  was  paid  to  Groebe  nor 
did  he  aslc  for  any, 

Kirchlcnopf  denied  that  the  execution  of  the  con- 
tract and  note  by  defendant  was  conditional.   He  testified 
that  he  did  not  inquire  of  defendant  or  her  husband  whether 
their  property  was  for  sale;  that  after  defendant  signed 
the  contract  to  purchase  the  Cipar  property  defendant  and  her 
husband. stated  that  if  their  house  was  not  sold  they  would 
rent  it, 

Groebe  admitted  that  he  had  a  contract  for  the 
exclusive  right  to  sell  the  Mierlce  home  at  the  time  he 
demanded  payment  of  the  note  in  question  but  that  he  had  not 


found  a  purchaser  that  was  acceptable  because  the  Mierke 
contract  called  for  "a  cash  deal". 

Plaintiffs  contend  that  defendant  cannot  vary  the 
terras  of  the  real  estate  contract.   They  argue  that  assuming 
that  Kirchknopf,  the  salesman,  did  make  oral  statements  to 
defendant,  they  are  not  binding  upon  the  Cipars  for  the 
reason  they  were  not  reduced  to  writing  and  ratified  by. 
them.  We  think  plaintiffs'  contention  is  without  merit* 
It  is  undisputed  that  Kirchknopf  was  the  Cipars*  agent. 

According  to  the  allegations  of  the  amended  state- 
ment of  claim  plaintiffs  declared  a  forfeiture  of  the  note 
as  liquidated  damages.   No  other  evidence  was  introduced  by 
them  with  respect  to  damages. 

Plaintiff  seeks  to  recover  on  the  promissory  note. 
The  law  is  well  established  that  under  section  16  of  the 
Negotiable  Instruments  Act  defendant  is  permitted  to  show 
the  conditional  execution  and  delivery  of  the  note  by  oral 
testimony.   (Paluszewski  v.  Tpmczak,  273  111.  App.  2^5$ 
Schmidt  v.  _  Schmidt,  253  111*  App.  51^5  Straus,  v.  Citizens, 
State  Bank,  16k   111.  App.  420.) 

The  question  whether  the  execution  and  delivery 
of  the  note  was  conditional  presented  an  issue  of  fact 
which  the  jury  resolved  in  favor  of  defendant.   In  the  view 
which  we  take  of  this  case  it  is  unnecessary  to  consider 
the  other  points  raised. 

For  the  reasons  given,  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 
KILEY,  P.J.  AND  FEINBERG,  J.,  CONCUR. 
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APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 


JOHN  DILLON  &  CO.,  a 
corporation,  and  JOHN 
P.  DILLON, 

Appellants . 

MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Rigney  Co.,  a  corporation  (appellee),  filed  its 
complaint  in  the  Superior  Court  of  Cook  County  against 
•  John  Dillon  &  Co.,  a  corporation,  and  John  P.  Dillon 
(appellants),  alleging  that  plaintiff  and  defendants, 
as  coadventurers,  had  entered  into  an  oral  agreement  to 
procure  contracts  for  the  performance  by  them  of  road 
construction  work5  that  plaintiff  would  finance  such 
contracts  and  defendants  would  perform  the  work  and 
furnish  certain  machinery  and  equipment,  and  said  parties 
would  share  the  profits  and  losses  equally.   The  complaint 
preyed  for  an  accounting  between  the  parties  as  to  cer- 
tain specific  contracts.   The  defendants  filed  their 
answer  and  cross  complaint  in  which  they  also  asked  for 
an  accounting.  The  chancellor  referred  the  case  to  a 
master  in  chancery  to  hear  evidence  limited  to  the 
issue  as  to  the  kind  and  character  of  contract  entered 

into  between  the  parties  =mH  <■>,,  +  „„ 

Poieies  end  the  terms  and  conditions 

thereof.  The  aaster  flled  hls  report  „nd  supple!Kntel 
report  in  which  he  made  findings  end  in  his  conelusion 
recommended  to  the  eourt  the  nature  end  terms  of  the 
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contract  between  the  parties,  and  further  recommended  that 
an  accounting  should  be  had  between  the  parties  on  the 
basis  of  those  findings. 

The  chancellor,  after  a  herring  on  the  exceptions 
of  the  plaintiff  and  defendants  to  the  master's  report, 
entered  a  decree  adopting  the  report  of  the  master  except 
as  to  certain  items  pertaining  to  overhead  and  general 
operating  expense,  which  the  chancellor  modified.   The 
decree,  without  adjudging  or  decreeing  the  kind  and 
character  of  the  contract  entered  into  between  the  par- 
ties or  the  terms  and  conditions  thereof,  stated  merely 
as  follows: 

"Said  master's  reports  are  hereby  approved,  con- 
firmed end  adopted  in  each  and  every  particular  thereof, 
as  the  findings  of  this  court." 

The  decree  then  again  referred  the  case  to  the 
master  ta  state  accounts  between  the  parties  thereto. 
From  this  decree  the  defendants  prosecuted  their  appeal. 

This  decree  does  not  terminate  the  litigation 
on  the  merits  of  the  case  but  retains  the  cause  for  the 
determination  of  matters  of  substantial  controversy 
between  the  parties.   Both  plaintiff  and  defendants 
pray  for  the  same  relief,  an  accounting.   The  only 
points  at  issue  were  the  nature  and  terrs  of  the  con- 
tract between  the  parties.   The  master  made  his  findings 
on  these  points  which,  with  modification,  were  adopted  as 
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the  findings  of  the  court.  This  is  permissible  under  the 


Practice  Act  (ch.  110,  sec.  188(3)).   The  recital  of  i^ 


these  findings  in  the  decree,  however,  is  not  suffi- 
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cient;  the  decretal  part  of  it  must  adjudicate  the  issues. 
These  findings  merely  correspond  to  the  verdict  of  the 
jury.   Nothing  is  decided  by  the  verdict  until  a  judgment 
is  entered  on  it  and  so  nothing  is  decided  by  the  recitals 
in  a  decree  until  the  questions  at  issue  are  adjudicated 
in  the  ordering  part  of  the  decree.  Chechik  v.  Kcletsky, 
305  Til.  5l8j  519.  This  decree  in  no  way  c^n  be  inter- 
preted to  be  final  because  it  is  impossible  for  the  party 
in  whose  favor  the  findings  were  made  to  obtain  any  bene- 
fit therefrom.  The  chancellor  must  of  necessity  adjudicate 
in  the  decree  the  issues  that  were  referred  to  the  master. 
The  accounting  which  is  the  principal  relief  prayed  for  by 
the  parties  and  not  an  incident  of  the  suit,  has  not  been 
had  or  decided.   This  must  be  disposed  of  by  the  trial 
court  before  a  review  can  be  entertained  by  this  court. 
The  People  v.  Stony  Island  State  Savings  Bank,  355  111. 
*+01.  We  are,  therefore,  of  the  opinion  that  the  decree 
is  interlocutory  and  that  this  court  is  without  jurisdic- 
tion to  hear  this  appeal. 

Appeal  dismissed. 

Tuohy,  P.  J.,  and  Schwartz,  J.,  concur. 
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HENRY  THOMAS,  JESSIE  JOHNSON 
and  MARY  F.  AMOS, 

Appellants, 

v. 

JACK  MOSHEIM, 


APFEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY. 


Appellee. 

MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE 
COURT . 

Plaintiffs  sue  for  personal  injuries  and  property 
damage  resulting  from  a  collision  between  a  car  driven  by 
plaintiff  Henry  Thomas  and  the  car  of  defendant  at  the 
intersection  of  Ashland  and  Washington  bjulevards,  in 
Chicago,  Illinois,  at  approximately  1:20  A.M.  on  May  30, 
19*+7.  A  jury  returned  a  verdict  of  not  guilty.   Judgment 
was  entered  on  that  verdict  and  plaintiffs  appealed.   The 
case  on  behalf  of  defendant,  which  the  jury  believed,  is 
that  at  the  time  of  the  accident  he  was  an  interne  in  Cook 
County  Hospital;  that  he  wa s  driving  a  19^6  Chevrolet;  that 
he  was  returning  to  the  hospital  after  a  midnight  lunch  and 
was  driving  south  on  Ashland:  that  he  was  well  within  his 
proper  lane  of  traffic;  that  as  he  approached  Washington 
boulevard  he  observed  the  car  driven  by  plaintiff  Thomas 
going  north;  that  when  he  was  approximately  sixty  feet 
away  from  the  intersection,  observing  that  plaintiffs' 
car  was  drawing  toward  the  line  which  divided  the  north 
and  south  lanes  of  traffic,  he  flicked  his  lights  to  warn 
plaintiff  that  he  was  going  straight  ahead  on  Ashland 
avenue,  but  plaintiff  Thomas  without  giving  any  signal, 
turned  left  and  drove  his  automobile  across  the  dividing 
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linc  of  Ashland  avenue  directly  in  the  path  of  defendant's 
automobile.   The  testimony  of  defendant  is  supported  by 
the  testimony  of  police  officers  who  examined  the  locale 
of  the  accident  end  testifier1  that  skid  marks  of  the 
colliding  automobiles  were  apparent  and  that  from  a 
study  thereof ,  they  corroborate  defendant's  testimony  (/ 
Plaintiff  Thomas  was  driving  a  1936  Ford  and  it  is  his 
position,  supported  to  some  extent  by  one  disinterested 
witness,  that  as  he  brought  his  car  to  a  standstill  at 
the  middle  of  the  intersection,  his  front  wheels  just 
across  the  center  line,  defendant  swerved  to  the  left 
of  center  in  order  to  pass  a  car  in  front  of  him  and 
struck  plaintiffs'  car.  Thus  a  sharp  issue  of  fact  was 
presented  to  the  jury.   There  was  ample  evidence  to 
sustain  their  verdict. 

There  is  no  ground,  for  reversal  unless  errors 
occurred  in  the  course  of  the  trial  which  deprived 
plaintiffs  of  a  fair  trial.   Complaint  is  made  -jf 
certain  instructions  couched  in  the  language  of  the 
statute  relating  to  the  making  of  a  left-hand  turn  and 
turning  a  vehicle  from  a  direct  course  upon  a  highway. 
In  this  connection  defendant  points  out  that  the  abstract 
is  inadequate  to  determine  this  question  because  only  the 
three  instructions  complained  of  were  abstracted.  Defend- 
ant's point  is  well  taken.   Instructions  have  to  be  consid- 
ered as  a  whole  and  where  error  is  predicated  on  the  giving  of 
instructions,  all  the  instructions  should  be  abstracted, 
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or  it  should  be  made  to  appear  from  the  record  that  these 
were  the  only  instructions  on  that  point.  The  record 
should  show  at  whose  instance  the  instructions  were  given. 
In  this  case  it  is  clear  that  the  instructions  were  tender- 
ed by  defendant,  but  it  is  easily  conceivable  that  even 
in  a  case  like  this,  that  could  become  a  doubtful  question 
and  should  not  be  left  to  conjecture.   It  may  be  fairly 
said  that  the  cases  in  which  instructions  in  the  language 
of  the  statute  have  been  held  bad  relate  to  right  of  way 
where  automobiles  approach  at  right  angles,  or  those  which 
use  such  phrases  as  "prima  fpcie"  and  "proximate  cause." 
As  against  these  cases  there  are  cases  which  have  held 
that  courts  could  "hardly  pronounce  to  be  error  the  laying 
down  the  law  in  the  words  of  the  law  itself."  Chicago, 
B.  &  Q.  Ry.  Co.  v.  Haggerty.  67  111.  113,  117;   Dukeman  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.,  237  111.  10*+,  111; 
Corelis  v.  C.  B.  &  Q.  R.  Co.,  2M+  111.  App.  h? . 

The  statutes  quoted  in  the  instructions  contained 
some  language  not  applicable  to  the  facts.  That,  however, 
is  not  error  in  and  of  itself.  Rhoden  v.  Peoria  Creamery 
Co.,  278  111.  App.  >+52,  at  k&9,   *+70;  Corelis  v.  C.  B.  &  Q. 
R.  Co. ,  supra .   The  language  in  the  instructions  which  is 
not  applicable  to  the  issues  in  this  case  would  be  clear 
to  a  child,  and  we  must  assume  that  the  jury  had  some 
discriminating  intelligence . 

It  is  next  charged  that  counsel  for  defendent  made 
improper  and  prejudicial  statements  and  asked  questions 


which  were  obviously  improper.   Thus,  when  plaintiffs' 
counsel  asked  defendant  on  cross-examination,  "What 
automobile  go-*"  into  the  intersection  first?11,  defend- 
ant's counsel  objected,  stating  "It  makes  no  difference 
who  rot  there  first.  We  had  the  right  of  way  to  proceed." 
Defendant's  point  was  based  upon  the  supposition  that  as 
plaintiff  Thomas  was  making  a  left  turn,  he  had  to  yield 
the  right  of  way  to  defendant  who  was  proceeding  directly 
ahead.  This  position  is  not  entirely  correct.   It  was, 
however,  important  in  a  case  of  this  sort  to  fix  definite- 
ly what  point  of  the  intersection  was  referred  to.   Enter- 
ing the  intersection  may  mean  who  first  passed  over  the 
respective  curb  lines,  building  lines,  or  central  inter- 
secting points.  We  certainly  cannot  say  that  either  the 
objection  or  question  was  made  with  obvious  intent  to 
prejudice.  Moreover,  the  court  finally  did  permit  the 
witness  to  answer  the  question  as  to  whether  he  crossed 
the  north  line  before  the  other  automobile  crossed  the 
south  line.  This  \</e  think  was  a  question  more  to  the 
point  than  counsel's.  There  was  then  some  discussion 
concerning  defendant's  counsel  shaking  his  head  at  the 
witness.   Defendant's  counsel  denies  that  he  shook  his 
head;  admits  that  the  witness  shook  his  head,  but  what 
he  was  referring  to  was  that  it  was  important  for  him, 
a  doctor,  to  get  back  to  the  hospital  and  it  was  time  for 
counsel  to  ask  for  an  adjournment,  which  they  had  obviously 
discussed  earlier.   The  trial  court  saw  this  and  evidently 
accepted  defendant's  counsel's  statement.  Defendant's 
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counsel  is  an  experienced  and,  to  our  knowledge,  well- 
behaved  lawyer  of  pood  repute.  The  trial  court  accepted 
his  word  and  we  see  nothing  in  the  record  to  doubt  it. 
One  remark  made  by  counsel  in  his  closing  argument  we 
consider  to  be  improper,  and  that  is  his  reference  to 
a  gun-shot  wound  in  plaintiff  Johnson's  leg,  sustained 
after  the  accident.   However,  this  certainly  does  not 
warrant  a  reversal. 

The  next  point  counsel  makes  on  the  alleged  mis- 
behavior of  defendant's  counsel  is  that  he  inquired  about 
a  safety  sticker  on  Thomas'  car.  The  court  sustained  an 
objection  to  this.  Counsel  argues  that  this  line  of 
examination  was  improper  and  that  the  questions  were 
asked  merely  to  influence  the  jury.  Without  specifically 
passing  upon  the  point,  we  doubt  the  validity  of  plain- 
tiffs' argument  that  the  question  was  obviously  erroneous. 
Plaintiff  Thomas  had  testified  that  his  car,  a  1936  Ford, 
had  good  brakes.   "They  were  tested  just  about  two  weeks 
before."   Wo  think  this  could  well  have  been  understood 
by  a  jury  in  the-  City  of  Chicago  as  meaning  that  he  had 
obtained  a  safety  sticker. 

Counsel  for  plaintiff  also  complains  of  the  fact 
that  witnesses  were  examined  with  respect  to  liquor  being 
found  in  and  about  the  car.  We  note  at  this  point  that 
plaintiffs'  counsel  examined  defendant  as  to  what  he  had 
to  eat  and  drink  at  the  restaurant  before  returning  to 
the  hospital.  Counsel  asked  defendant  several  times  what 
he  was  "served."   The  evidence  shows  that  immediately  after 
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the- accident  a  half-consumed  bottle  of  whiskey  was  founr1 
in  plaintiffs'  automobile,  and  that  an  examination  of 
plaintiff  Johnson  on  his  admission  to  Cook  County 
Hospital  showed  he  was  mildly  intoxicated.  We  ^o  not 
think  the  evidence  in  this  respect  constituted  prejudi- 
cial error. 

As  this  court  has.  often  said  and  as  is  well-known 
by  all  lawyers  and  judges  familiar  with  the  trial  of 
personal  injury  cases  before  a  jury,  no  such  trial  is 
free  of  error. 

A  notion  to  dismiss  filed  by  defendant  should 
have  been  sustained.  The  report  of  proceedings  was 
not  filed  in  time  nor  was  a  motion  to  extend  filed 
within  the  time  allotted.   However,  persuaded  by 
counsel's  eloquent  description  of  the  hectic  and 
turbulent  character  of  a  trial  lawyer's  life,  we  have 
examined  the  case  on  its  merits,  and  there  is  no  need 
to  dispose  of  this  motion. 

Judgment  affirmed. 

Tuohy,  P. J.,  and  Robson,  J.,  concur. 
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FRANK  LEVINTHAL, 


Appellee, 


v. 


CHICAGO  TRANSIT  AUTHORITY, 
a  municipal  corporation, 

Appellant . 


APPEAL  FROM  CIRCUIT 


COURT,  COOK  COUNTY. 


MR.  JUSTICE  SCHWARTZ   ELIVERED  THE  OPINION  OF  THE 


COURT . 

Plaintiff  recovered  a  judgment  for  $5?000  in  a 
suit  for  personal  injuries  and  property  damages  sustained 
in  a  collision  between  defendant's  streetcar  and  plain- 
tiff's truck  on  June  2^,  19^7 .   From  this  judgment 
defendant  appeals  and  assigns  as  error  that  the  damaees 
are  excessive;  that  there  was  error  in  the  admission  of 
evidence,  and  with  respect  to  the  instructions.  The 
case  must  be  reversed  and  the  cause  remanded  on  account 
of  the  error  with  respect  to  the  admission  of  evidence 
and  an  error  in  respect  to  one  instruction. 

The  attending  physician,  Dr.  Marcus,  testified 
that  he  had  drawn  the  conclusion  that  plaintiff  was 
suffering  from  a  concussion  of  the  brain.   On  cross- 
examination,  however,  he  testified,  "*  *  *  it  might  be 
that  or  it  might  be  something  else.   In  other  words,  it 
was  a  matter  of  speculation  as  to  just  what  caused  this 
complaint."  While  of  course  a  physician's  diagnosis  in 
a  case  such  as  this  is  dependent  upon  inferences  which 
he  may  draw  from  symptoms  both  subjective  and  objective, 
nevertheless,  his  conclusion  must  be  something  more 

mere  speculation.   This  conclusion  of  the  attending 
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physician  was  also  taken  as  one  of  the  hypothetical  facts 
submitted  to  Dr.  Kaplan.   It  must  have  been  an  important 
element  in  determining  the  jury's  verdict  with  respect 
to  the  amount  of  damages.  Testimony  so  speculative  in 
character  cannot  furnish  the  basis  for  the  ascertainment 
of  damages  by  a  jury. 

The  court  at  the  behest  of  plaintiff  instructed 
the  jury  on  damages  in  the  usual  form.  This  included 
among  other  things  "loss  of  earnings,  if  any,  proximately 
resulting  from  said  injuries."  The  instruction  was  good 
in  form,  as  counsel  argues,  but  there  was  no  evidence  to 
support  "loss  of  earnings."   Plaintiff  testified  that 
after  the  accident  he  was  compelled  to  end  did  remain 
away  from  his  place  of  employment  for  many  days,  some- 
times going  down  for  an  hour  or  two  and  then  returning 
home.   He  stated  that  his  total  loss  of  time  was  about 
three  or  four  weeks  after  the  injury;  that  "the  headaches 
persisted  during  all  that  time."   It  was  a  proper  element 
of  damages,  but  unfortunately,  no  showing  was  made  as  to 
the  amount  of  his  earnings.   When  a  man  has  his  own  busi- 
ness, it  is  not  always  easy  to  prove  the  amount  of  earn- 
ings.  However,  the  law  is  lenient  in  that  respect  and 
he  may  testify  to  his  average  earnings  over  a  period  of 
months  or  years  prior  to  the  injury.   If  he  had  done  so, 
it  would  have  furnished  some  basis  of  ascertainment  by 
the  jury  as  to  the  loss  of  earnings. 

Plaintiff  testified  that  he  received  a  bill  from 
Dick's  Super  Service  Station  for  the  repair  of  his  car 
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and  that  it  cost  $3£0  to  repair  it.  Defendant  contends 
this  docs  not  indicate  that  payment  was  confined  to  re- 
pairs made  necessary  by  the  accident.   We  hold  that  in 
the  absence  of  any  evidence  to  the  contrary,  the  natural 
inference  from  plaintiff's  testimony  is  that  he  was 
referring  to  repairs  made  necessary  by  the  accident. 

Judgment  reversed  and  cause 
remanded. 

Tuohy,  P.  J.,  and  Eobson,  J.,  concur. 
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Gen.  No.  10519 


Agenda  No.  3 


IN  THE 

appell/te  ooobt  of  iLtmois 

SECOND  DISTRICT 
OCTOBER  TL".  [,   .  D.  1951 


3  45  I.A.  1 


K  -TTTERINE  LOOKS,  ) 

Plaintiff-appellant, ) 


vs. 
BENJ    IT     LOOKS, 


Defendant-  /.poellee.  j 


Appeal  from 

City  court  of  Aurora 
Kane  County 


ANDERFON  —  J. 

Katherine  Louks,  plaintiff- appellant,  filed  her  complaint  for 
divorce  in  the  City  Court  of  Aurora,  Illinois,  wherein  she  charged  her 
husband,  Benjamin  Louks,  defendant- apoellee,  with  having  been  guilty  of 
extreme  and  repeated  cruelty.  Defendant  filed  his  answer  denying  all  of 
the  alleged  acts  of  cruelty.  Before  trial  defendant  filed  his  amended 
answer  wherein  he  charged  plaintiff  with  having  committed  adultery  with 
Rudy  tfalesky.  The  chancellor  on  a  trial  without  a  jury,  after  hearing 
testimony  on  behalf  of  the  parties,  dismissed  the  plaintiff's  suit  for 
want  of  equity.  The  plaintiff  has  appealed. 

The  defendant  does  not  contend  in  this  court  that  the  charge  of 
adultery  was  proved,  and  hence  it  need  not  be  further  considered.  The  parties 
lived  together  as  husband  and  wife  for  about  fifteen  years.  They  had  two 
children,  one  of  whom  was  killed  in  an  accident  shortly  before  the  hearing, 
and  the  other,  Roger  Louks,  a  boy  fifteen  years  old,  testified  at  the  trial. 

Roger  Louks  was  called  as  a  witness  on  behalf  of  the  plaintiff,  and 
on  his  examination  by  olaintiff »s  counsel,  Mr.  Barling,  testified  that  he 
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had  lived  with  his  mother  and  father  during  all  the  time  they  were  married, 
"During  that  time  T  had  occasion  to  see  how  they  got  along.  They  got 
along  fine,  aid  seme  days  they  quarrelled."  Re  further  testified,  "My 
maw  would  come  downstairs  the  next  raoming  and  have  bruises  on  her  armnj 
that  he  heard  his  parents  quarrelling  on  different  occasions  during  the 
day  and  night  and  "on  those  occasions  when  I  heard  them  during  the  night, 
ofttimes  I  did  see  bruises  on  her  the  next  day."  The  court  then  proceeded 
to  cross  ex§mine  Roger  and  asked  him:  "-".  Would  you  rattier  not  testify 
here?  i«  Tes,  sir.  (Mr.  Darling):  I  would  rather  not  use  him,  but  the 
situation  has  reached  a  point  vfoere  I  ought  to.  (The  Court):  How  old  are 
you,  son?  £.  Fifteen.  C.  You  would  rather  not  testify?  a.  Xes.  Q.  You 
love  your  mother  and  father?  .'.  Yes."  When  Hr.  Darling  resumed  his  direct 
examination  of  the  witness,  he  answered:  "I  would  rather  not  testify." 
Then  followed  the  following  colloquy:  "Court:  P.ak  your  client  if  she 
insists  that  the  boy  testify.  Hr.  Darling:  I  am  reluctant  to  use  him. 
Court:  I  am  going  to  make  a  record  of  it.  Here's  a  boy  of  tender  years, 
loves  his  father  and  mother,  and  I  don't  think  a  divorce  court  would  make 
a  boy  testify  if  he  did  not  want  to.  Hr.  Darling:  til  he's  asked  to  do 

is  tell  the  truth.  Court:   Je're  going  to  stoo  some  place 

Mr.  Darling:  £ny  witness  can  get  on  the  stand  and  say  he  would  rather 
not  testify.  Court:  We»re  not  talking  about  any  witness;  we're  talking 
about  a  boy  fifteen  years  old,  looking  at  his  father  and  mother,  and  no 
Appellate  Court  in  the  world  would  make  him  testify.  I'm  willing  to  make 
some  law  in  the  future.  This  is  bitter."  Then  appears  another  colloquy 
between  the  court  and  Mr.  Darling,  the  substance  of  which  was  that  the  court 
would  not  permit  Roger  to  testify,  and  Mr.  Darling  objected.  Plaintiff 
rested  her  case,  and  Mr.  Darling  was  asked  by  the  court  if  he  wanted  to 
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make  an  offer  of  proof,  and  he  replied,  "No,  let  it  stay  out,"  Mr.  Murphy, 
attorney  for  the  defendant,  then  made  an  oral  .Motion  to  dismiss  the 
plaintiff's  case.  The  court  then  said:  "So.  I  am  going  to  hear  the 
whole  thing.  Let  the  record  show  that  this  boy,  fifteen  years  old,  a  son 
of  the  plaintiff  and  the  defendant,  now  living  with  the  plaintiff,  re- 
quested upon  advice  of  the  court  that  he  be  not  required  to  testify,  and 
the  court  granted  his  request."  Mr.  Darling  said:  "Objection  by  the 
plaintiff."  Mr.  Murphy  saidj  "Do  I  have  a  ruling  in  regard  to  ray  iaotion  for 
directed  verdict?"  The  court  replied:  "Motion  dismissed  and  denied." 
the  witness  was  then  excused. 

The  appellant  assigns  as  error  the  ruling  of  the  court  in  not 
permitting  Roger  Tjouks  to  testify.  There  is  no  question  but  that  Roger 
Louks,  a  boy  fifteen  years  old,  was  a  competent  witness.  (Shannon  vs. 
Swanson,  203  111,  52  j  Ostein  vs.  Eerkowsky,  6U  111.  /.pp.  U93;  Draper  vs. 
Draper,  68  HI,  17.)  The  above  cases  announce  the  rule  of  law  that  a 
child  over  the  age  of  fourteen  years  is  a  competent  witness  to  testify  in 
any  judicial  proceedings.  If  under  fourteen  years  of  age,  a  child  may  or  may 
not  be  a  competent  witness,  depending  on  his  intelligence,  maturity,  and 
understanding  of  the  nature  of  an  oath.  If  permitted  to  testify  under  the 
sound  discretion  of  the  court,  then  the  testimony  is  competent  and  the 
court  or  jury  may  give  it  such  credence  as  they  think  it  is  entitled  to, 
considering  the  age,  intelligence,  and  understanding  of  the  witness.  It 
v  will  be  noted  that  defendant's  counsel  made  no  objection,  but  the  objec- 
tion was  suggested  to  the  witness  by  the  court.  It  often  happens  in  law 
suits  that  a  witness  may  be  reluctant  to  testify  if  matters  are  embarrass- 
ing, or  if  the  witness  is  closely  related  to  the  pities;  but  in  order 
that  justice  may  prevail,  it  is  necessary  that  testimony  of  such  witnesses 
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be  given.  Here  it  can  be  seen  that  the  court  felt  sorry  for  Roger  who 
was  offered  as  a  witness  on  behalf  of  his  mother,  because  he  would  be 
required  to  testify  either  for  or  against  her;  but  this  is  not  a  sufficient 
excuse.  Plaintiff  in  this  case  was  entitled  to  have  all  competent  evidence 
introduced  on  her  behalf  to  sustain  the  charges  of  extreme  and  repeated 
cruelty  as  alleged  in  her  complaint.  It  might  be  that  the  only  way  that 
she  could  have  proved  these  charges  was  by  the  testimony  of  her  son. 
He  lived  with  hi 3  parents  and  was  in  a  position  to  know  more  about  the 
conduct  of  his  father  towards  his  mother  than  almost  any  other  person. 
While  this  court  appreciates  that  some  times  shocking,  revolting,  and  in- 
decent as  it  may  be  to  compel  a  witness  to  testify,  nevertheless  the 
court  cannot  make  himself  the  arbiter  of  this,  <*here  the  party  is  entitled 
to  have  the  testimony  under  the  rules  of  law.  '^peTLee  urges  that,  assuming 
that  Roger  was  a  competent  witness  and  the  court  in  his  •discretion  had  no 
right  to  permit  him  not  to  testify,  that  the  appellant  waived  this  by 
making  no  offer  of  proof  as  to  what  Roger  would  testify  to  if  so  permitted 
by  the  court.  It  is  a  well  established  rule  of  law  in  order  to  «ssign 
error  on  a  raling  as  to  the  competency  of  evidence,  that  an  offer  of  proof 
as  to  such  evidence  must  be  made  at  the  time  of  the  trial.  (Chicago  City 
Railway  Co.  vs.  Carroll,  206  111.  313;  Goodrich  vs.  City  of  Chicago,  213  111.  13.) 
This  rule,  however,  has  its  exceptions.  It  appears  from  the  record  that 

the  court  was  not  going  to  permit  Roger  to  testify  whatever  the  offer  of 

f 
proof  was,  and  to  require  it  would  appear  to  us  wholly  useless.  In  Sreighton 

vs.  Elgin,  337  111.  $92,   the  question  arose  whether  a  certain  conversation 

by  the  witness  with  one  of  the  parties  to  the  lawsuit  was  competent.  It 

appeared  that  the  testimony  was  wholly  competent.  :>   general  objection 

which  was  sustained  wcs  made  to  the  testimony.  The  court  says  on  page  606 

of  the  opinlont  "The  witness  was  not  a  party  to  the  Suit,  nor  was  he 

interested  in  that  issue,  or  in  the  result  of  the  &uit.  Any  conversations 
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iHth,  or  admissions  made  by,  Lucretis  Cxelghton  in  her  lifetime,  against 
her  interest,  concerning  the  ownership  of  the  notes,  were  relevant  and 
competent.  The  court  clearly  erred  in  sustaining  the  objection.  It  is 
immaterial  that  the  ruling  was  not  followed  by  an  offer  of  proof.  It  is 
not  necessary  that  an  offer  of  proof  be  made  where  the  question  shows  the 
purpose  and  materiality  of  the  evidence.  It  is  not  necessary  that  counsel 
state  what  the  answer  would  be.  If  a  question  is  in  proper  form  aid  clearly 
admits  of  an  answer  relative  to  the  issues,  the  party  by  whom  the  question 
is  propounded  is  not  bound  to  state  facts  proposed  to  be  proved  by  the 
answer  unless  the  court  requires  him  to  do  so.  Hartnett  vs.  Boston  Store  of 
Chicago,  265  111.  331  ♦?  The  prior  testimony  of  Roger  shows  the  purpose 
and  materiality  of  his  testimony,  and  where  there  was  an  objection  to  the 
court's  ruling  as  shown  by  this  record,  no  offer  of  proof  was  required. 
(Creichton  vs.  1  In,  supra,) 

Fo?:er  Loukr.  should  have  been  permitted  to  testify,  and  the  court1  s 
ruling  permitting  him  not  to  testify  is  reversible  error. 

Clark  S.  Martin  father  of  the  pleintiff  was  called  as  a  witness  on 
behalf  of  the  plaintiff.  Re  testified  that  the  first  part  of  May  he  saw 
bruises  on  his  daughters  legs  and  arms,  and  at  a  later  time  saw  bruises 
on  his  daughter,  caused  by  tooth  marks,  but  did  not  know  that  the  tooth 
marks  were  caused  by  the  defendantj  also  that  he  had  j?een  bruises  on  her 
at  other  times.  On  his  direct  examination  by  Mr,  Darling,  he  was  asked} 
*Q«  Calling  your  attention  to  some  time  during  the  month  of  May,  1950, 
did  you  see  Mrs.  Louks  on  occasions  when  she  had  bruises  uoon  her?  |«  I 
did.  Q.  i/here  was  that?  A.  On  her  arm  and  leg,  Q.  Where  did  you  see 
her?  ft*  She  was  out  to  my  place.  0.  V±d  she  tell  you  how  she  got  them? 
(Mr,  Murphy:  Objection.  The  court:  4iat  is  the  question?  Mr.  Murphy: 
He's  asking  her  what  caused  her  bruises.  The  Court:  Sustained."  The 
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above  testimony  is  not  abstracted,  but  is  found  in  the  report  of  trial 
proceedings.  No  offer  of  jroof  was  made  by  Mr,  Darling  to  show  that  the  witness 
would  have  testified  that  plaintiff  told  him  that  the  bruises  or  teeth 
marks  were  caused  by  her  husband.  This  testimony  was  offered  to  corroborate 
the  testimony  of  the  plaintiff  that  she  had  been  assaulted  and  bruised 
by  her  husband  <m  various  occasions  as  related  by  her  testimony.  The 
plaintiff  assigns  as  error  tho  ruling  of  the  court  that  the  witness  was 
not  permitted  to  testify  how  the  plaintiff  claimed  she  received  the  bruises. 
The  Supreae  Court  5ji  an  early  case  of  BerdeH  vs.  Berdell,  30  IH.  60u, 
discusses  the  question  whether  a  wife  in  a  divorce  suit  who  has  received 
bruises  by  acts  of  violence  of  her  husband  can  corroborate  that  the  husband 
committed  the  acts  by  testimony  of  other  persons  who  have  seen  the  bruises, 
and  who  state  that  the  wife  told  the  witnesses  that  her  husband  caused  them. 
In  Berdell  vs.  Berdell,  supra,  the  court  says  on  page  606  of  the  opinion: 
"The  complainant,  in  her  evidence,  testifies  to  numerous  acts  of  personal  vio- 
lence on  the  part  of  her  husband,  which  were  unjustifiable  and  without  ceuse 
or  provocation,  and  if  her  evidence  be  true,  there  can  be  no  doubt  that 
a  clear  case  for  divorce  was  established.  But  independent  of  her  evidence, 
on  several  occasions  the  marks  of  violence  were  discovered  on  her  person 
by  her  neighbors,  after  she  claiiaed  to  have  received  blows  from  her  husband. 
While  this  character  of  evidence  is  not  as  satisfactory  as  if  witnesses 
had  been  procfuoed  who  saw  the  blows  given,  yet  the  bruises  and  marks  observed 
and  «worn  to  were  competent  testimony  in  confirmation  of  the  evidence  given 
by  the  complainant." 

This  court  followed  the  above  rule  of  law  in  Huir  vs.  Muir, 
310  111.  App.  hk3$   and  on  page  hUb  saysj  "It  is  first  insisted  that  the 
court  erred  in  granting  the  plaintiff  her  divorce  without  any  corroboration 
of  the  acts  of  cruelty  of  which  she  testified.  The  appellant  contends  that 
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the  witness,  Hiima  Kinney's  testimony  is  incompetent.  A  reading  of  Hilma 
Kinney's  testimony  discloses  that  she  testified  that  on  two  occasions 
Mrs*  Muir  came  to  her  house  and  exhibited  bruises  and  marks  that  Mrs.  Muir 
told  her  had  been  inflicted  by  the  defendant,  .Elmer  F.  Muir,"  The  court 
then  quotes  the  language  above  quoted  from  Berdell  vs.  Berdell,  supra. 
The  court  then  states  on  page  hh6  of  the  Muir  opinion,  supras  ,:5ince  the 
decision  of  the  court  in  this  case,  this  practice  has  been  followed  in 
divorce  cases  where  the  charge  is  cruelty,  and  we  find  no  case  where  this 
practice  has  ever  been  overruled  or  criticized  by  a  court  of  review. n 
Appellee  urges  that  this  rule  has  been  abrogated  in  riyan  vs.  %an,  321 
111.  App.  U67  (1st  Dist.),  where  the  court  held  that  the  trial  court  did 
not  abuse  its  discretion  by  excluding  such  type  of  testimony.  *ne  rale 
permitting  this  has  been  assailed  on  the  theory  that  it  permits  the  party 
receiving  the  bruises  or  other  injuries  to  create  evidence  by  self-serving 
declarations.  This  could  be  true  in  some  instances.  The  rule  announced 
by  our  Supreme  Court  and  this  court  calling  it  a  rule  of  necessity  or  a 
rule  contrary  to  the  general  rules  of  evidence  to  permit  a  party  to  make 
use  of  evidence  which  is  self-serving,  is  well  established  in  this  itate  by 
both  the  ■  xprerae  Oourt  and  this  court,  and  it  should  be  followed  here. 

|  The  witness  Clark  E.  Martin  should  have  been  permitted  to  answer  the 
question  if  he  knew  how  the  plaintiff  obtained  the  bruises,  and  the  court 
was  in  error  in  refusing  to  let  hia  so  testify.  Nevertheless  we  are  in- 
clined to  believe  that  plaintiff's  counsel  making  no  offer  of  proof  to 
prove  what  he  expected  the  witness  to  testify  to  with  reference  to  this 

'  question,  cured  this  error,  and  cannot  be  taken  advantage  of  here.  (Grosh 
vs.  .com,  32b'  111.  U7U}  Stewart  vs.  Kirk,  69  111.  509.) 
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Appellant  urges  and  assigns  as  error  that  the  trial  court  should 
have  granted  appellant's  notion  to  disqualify  the  court  and  to  assign 
another  judge  to  hear  the  action  on  its  merits.  To  answer  this  question 
requires  a  review  of  the  trial  judge's  comments  and  rulings  while  trying  the 
suit.  The  record  discloses  that  shortly  after  the  plaintiff  was  placed 
upon  the  stand  to  testify  on  her  own  behalf,  in  which  she  testified  to 
various  acts  of  cruelty  which  she  said  her  husband  had  committed  against 
her,  she  was  cross  examined  by  the  court  as  to  the  various  acts  of  cruelty 
and  what  their  domestic  troubles  were  about.  Then  after  a  further  short  exam- 
ination by  her  counsel,  she  was  cross  examined  by  Mr.  Murphy,  attorney 
for  the  defendant,  concerning  the  acts  of  cruelty.  He  also  asked  her  concern- 
ing her  relations  with  fcr.  Rudolph  Walesky.  It  appeared  from  the  testimony 
that  /alesky  was  her  business  manager ,  that  he  did  bring  her  to  and  from  work 
at  various  times,  but  there  is  no  evidence  whatever  showing  any  improper 
relations  between  them.  The  court  then  cross  examined  her  further  and 
fully  with  reference  to  her  business  relations  with  Mr,  Walesky  and  as  to 
where  she  was  employed.  The  court  interrogated  her  further  as  to  what  time 
of  morning  she  got  home  from  work,  -'he  testified  further  to  various 
acts  of  cruelty  committed  by  her  husband  that  would  by  themselves  if 
corroborated  have  entitled  her  to  a  divorce  on  the  ground  of  extreme  and 
repeated  cruelty. 

Rudolph  lalesky  was  called  as  a  witness  on  behalf  of  the  plaintiff, 
and  was  examined  by  her  attorney  with  reference  to  the  assault  committed 
by  the  defendant  on  the  plaintiff  on  October  21,  1950.   fter  a  cursory 
cross  examination  the  court  fully  cross  examined  him.  This  inquiry  was 
largely  concerned  with  the  social  and  business  relations  between  aalesiy 
and  the  plaintiff.  It  appears  from  the  examination  that  the  court  was 
attempting  to  establish  that  there  was  something  wrong  in  the  relations 
between  the  plaintiff  and  ialesky  which  would  establish  the  charge  of 
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adultery  against  her.     This  was  not  established  either  by  the  attorneys*  or 
the  court's  inquiries.     The  court  did  not  cross  examine  the  defendant  when 
he  vas  offered  as  a  witness  and  fully  testified  as  to  the  facts  at  issue 
in  the  cause.     The  court  at  the  close  of  the  testimony  asked  the  defendant 
if  he  and  hir  wife  cotild  not  live  together,  end  he  said  she  just  would  not, 
that  he  had  made  several  efforts  to  go  back.     The  court  also  asked  the 
plaintiff  in  the  court  room  if  they  could  not  go  back  together,  and  she 
s?id,  "We  tried  it  before,  your  honor,  end  it  won't  work.    14y  life  is  in 
constant  danger  ell  the  while  I  live  with  him."    The  court  then,  after 
all  the  evidence  vaa  in,  said,  "I  don't  believe  either  one  of  you.    I'm 
going  to  b«  C£f?,iid  with  you.     I  have  observed  the  msrmerissos  and  deport- 
ment of  all  these  witnesses,  and  I  don't  believe  any  of  them,     I  an  going 
to  dismiss  the  complaint  for  want  of  equity,"     The  court,  prior  to  the  time 
the  plaintiff  had,  rested  her  case,  and  wh5.1e  a  colloquy  was  being  had 
between  the  court  end  counsel  Darling  as  to  **tether  or  not  Roger  Louks 
shot&d  be  permitted  to  testify,  saidi     "The  way  I  look  at  it  neither  one 
of  them  amount o  to  much." 

On  the  last  day  of  the  trial  plaintiff's  attorney  moved  that  the 
court  disqualify  himself  to  further  proceed  with  the  hearing,  and  to  assign 
another  judge  for  the  hearing  upon  the  merits,  for  the  reason  that  the  court  in 
his  personal  examination  of  the  plaintiff  and  her  witnesses  and  involi^atary 
refusal  to  allow  plaintiff's  witness,  Soger  Louks,  to  testify,  has  shoxm  an 
attitude  toward  the  plaintiff  and  her  cause  of  action  that  Is  hostile, 
prejudicial,  biased,  arbitrary,  and  not  warranted  by  the  evidence  before  the 
court  or  sun^orted  by  authority  of  law.    This  motion  wte  denied.     It  has 
been  said  by  our  Supreme  and  ""rpellate  courts  on  mary  occasions  that  the 
public  has  an  interest  in  divorce  proceedings,  and  that  the  cause  is  never 
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concluded  against  the  judge,  and  the  court  may,  to  satisfy  its  conscience 
—  and  it  sometimes  does  ~  go  into  an  investigation  of  facts  not  disclosed 
by  the  pleadings.  To  he  sure  that  the  action  is  not  collusive  and  the  public 
good  will  be  served  by  preventing  dishonest  divorces,  it  is  the  duty  of 
the  court  to  grant  the  divorce  if  the  evidence  justifies  it,  and  to  deny  it  other- 
wise. (Johnson  vs,  Johnson,  331  Til.  362,)  The  "t.ito  has  an  interest 
for  the  good  of  its  general  welfare  in  the  sacredness  of  the  heme,  both  on 
behalf  of  the  parties  and  on  behelf  of  the  innocent  children  who  may  be 
affected  thereby,  (Johnson  vs,  ihihman,  330  111,  .4pp.  £93j  Nesheim  vs. 
Hesheim,  293  111,  App»  257 j  Oilman  vs.  Oilman,  396  111.  176.) 

Counsel  for  the  parties  concede  the  above  rules  of  law  to  be 
correct,  but  appellant  contends  that  the  court  went  outside  of  this  iuty 
and  by  his  cross  examination  of  the  witnesses,  by  his  refusal  to  let  Roger 
Louks  testify,  and  by  his  remarks  made  during  the  trial  showed  that  he  was 
prejudiced,  in  are  somewhat  inclined  to  agree  with  apoellant.  It  appears 
that  the  judge  became  acre  of  an  advocate  than  an  arbiter  in  this  ease. 
His  remark  prior  to  hearing  all  the  testimony,  that  the  people  did  not 
amount  to  much,  is  some  indication  that  he  had  made  up  his  mind  prior  to 
hearing  all  the  testimony  that  the  divorce  decree  would  be  refused, 
Holmstedt  vs.  Holmstedt,  333  111,  290,  involved  a  separate  maintenance  suit. 
The  lower  court  dismissed  the  complaint  for  want  of  equity,  finding  that  the 
fiction  was  not  brought  in  good  faith.  The  --uorane  Court  reversed  the 
lower  court,  and  says  on  page  297  of  the  opinion*  "It  clearly  demonstrates 
the  court's  feelings  against  the  law  authorising  actions  for  separate 
maintenance,"  This  holding  of  the  Supreme  Court  as  well  as  the  Judge's 
actions  during  the  trial  of  the  instant  case  —  his  refusal  to  permit  some 
of  the  witnesses  who  .rere  wholly  competent  to  testify  and  his  coraraents  and 
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cross  examination  ~  constrain  us  to  hold,  as  much  as  ve  hesitate  to  do 
so,  that  the  plaintiff'  did  not  obtain  a  fair,  impartial,  and  unbiased 
hearing  as  she  should  have  had,  and  as  she  was  entitled  to  under  the  law. 
No  one  doubts  tha  court's  power  on  his  own  motion  to  examine  and  to  cross 
examine  witnesses  in  a  divorce  action.  It  appears  to  us  it  would  have  been 
a  more  orderly  administration  of  the  trial  if  the  court  had  let  counsel 
complete  their  examination  snd  then  the  court  examS..ne  the  witnesses*  It 
is  praiseworthy  of  the  Judge,  and  it  is  his  duty  in  divorce  actions,  to 
attempt  to  get  the  truth,  so  that  society  may  be  protected  from  unwarranted 
divorcesf  but  on  the  other  hand  it  is  his  duty  to  carry  on  this  function 
so  that  it  cannot  be  acid  he  was  prejudiced  or  biased  againat  either  of  the 
parties  to  the  litigation*  The  public  welfare  and  protection  of  the  marriage 
relation  and  the  interest  of  the  child  of  the  parties  did  not  require  the 
chancellor  to  conduct  the  trial  in  the  manner  in  which  he  did.  The  plaintiff 
as  well  as  the  :  tate  is  entitled  to  a  fair  and  impartial  hearing. 

Considering  this  question  along  with  the  other  matters  heretofore 
mentioned,  it  is  our  belief  that  the  judge  should  have  disqualified  himself 
and  Galled  in  another  judge  to  hear  tha  cause j  that  his  failing  to  do  this 
In  view  of  the  other  errors  in  the  record  requires  a  reversal  of  this  cause. 
Appellant  urges  that  under  the  evidence  she  Is  entitled  to  a  decree  of 
divorce  on  the  ground  of  extreme  and  repeated  cruelty,  Considering  the 
fact  that  the  trial  judge  has  stated  that  he  did  not  believe  the  witnesses, 
and  that  he  is  in  a  better  position  to  pass  upon  the  credibility  of  the 
testimony  then  we  are,  we  think  this  should  be  denied.  In  Hitchcock  vs, 
Hitchcock,  373  111,  3^2,  the  Supreme  Court  says:  (page  356)  "Appellant's 
counsel  contends  that  the  evidence  does  not  support  the  decree  for  divorce. 
The  witnesses  were  heard  and  seen  by  the  chancellor,  he  thus  having  an 
advantage  this  court  does  not  possess,  to  study  their  demeanor  and  fairness 
or  lack  of  It,  It  was  his  duty  to  determine  the  credibility  of  the  witnesses 
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and  his  finding  In  that  regard  will  not  be  disturbed  if  the  record  Justifies 
the  decree,  as  it  does  in  this  case.  Tloberg  vs.  Floberg,  353  HI.  626} 
Reinken  vs.  Reinken,  3p>  id.  539."  In  view  of  this  well  established  prin- 
ciple of  law  we  do  not  feel  that  the  testimony  5ji  the  record  would  justify 
us  in  directing  the  trial  court  to  enter  c.   decree  of  divorce  in  appellant's 
favor.  (Podgornik  vs.  Fodgornik,  392   111,  12lt.) 

Considering  the  errors  in  this  record,  it  is  our  belief,  that 
the  plaintiff  io  entitled  to  a  new  trial.  It  is  also  our  opinion  in  view 
of  the  action  made  by  plaintiff  and  considering  the  entire  record,  that 
it  will  be  £ot  the  best  interests  oi'  all  concerned  that  the  chancellor 
who  heard  this  case  not  hear  it  cgain.   .here  a  litigant  objects  to  r.  jucige 
trying  a  cause  and  inch  objection  is  not  frivolous  and  made  in  apt  time, 
it  is  better  for  the  proper  administration  of  public  justice  and  for  the 
public  cood,  regardless  of  the  fact  that  the  court  knows  the  reasons 
assigned  are  groundless,  that  sowe  other  judge  \,iy  the  cause. 

It  is  therefore  ordered  that  the  cause  be  reversed  and  remanded 
with  directions,  directing  that  the  cause  be  assi^aed  to  sorae  other  jurige 
to  be  called  in  by  the  presiding  judge  of  the  said  court  to  try  the  cause. 

'"eoree  reversed,  cause  reja-aided  with  directions, 
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STATE  OP  ILLINOIS 
Ai'PELLAT*  COURT 
THIHD  DISTRICT 

October  Tern,  A.D.  1951 


General  So.  9782 


Agenda  No,  11 


LLOXD  EXER, 


Plaintiff -Appellant , 


W.  B.  READ  end  HOWARD  BEAD,  doing 
business  as  W.  6.  Read  &  Co., 

Defendants-Appellees. 


Appeal  from  Circuit 
Court  of  McLean 
County 


O'Connor,  P.J. 


Lloyd  Eyer,  plaint If f -appellant ,  brought  suit  against  W.  B. 
Read  and  Howard  Read  doing  business  as  W.  8.  Read  It  Co.,  defendants- 
appellees,  to  recover  money  Fyer  claimed  was  owing  him  for  services 
rendered  W.  B.  Read  &  Co.  over  a  26  year  period.     Originally  a  suit  in 
equity  for  an  accounting,  the  cause  was  transferred  to  the  law  docket, 
an  amended  complaint  was  filed,  and  upon    Issue  being  joined  the  matter 
was  referred  for  the  hearing  of  testimony  to  a  Special  Commissioner  ap- 
pointed by  the  court.    The  Special  Commissioner  found  in  favor  of  plain- 
tiff-appellant, and  both  parties,  hereinafter  referred  to  as  plaintiff 
and  defendant,  filed  objections  to  his  report.    The  trial  court  found 
that  the  Special  Commissioner's  report  was  in  error,  set  it  aside, 
ordered  Eyer'p  complaint  dismissed  and  awarded  costs  to  the  defendants. 
It  is  from  that  judgment  that  this  appeal  is  taken. 
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The  defendant  moved  to  strike  the  abstract  of  record,  claiming 
that  it  violated  Rule  8  and  Rule  10  of  the  Rt0.ee  of  Practice  of  this 
court  which  provide,  in  part,  as  follows: 

"8*       .     •     .    Where  the  record  contains  the  evidence,  it  shall  be 
condensed  in  narrative  fom  in  the  abstract  so  as  to  present  clearly 
and  concisely  its  substance     •     •     •  * 

"10.     ...    Abstracts  and  briefs  shall  be  printed  &on  both  sides 
of  the  paper  in  a  neat  and  workmanlike  nanner  in  small  pica  type  ..." 

The  objection  made  to  the  abstract  is  that  large  portions  of 
the  testimony  favorable  to  plaintiff  are  printed  in  bold  black  pica  type, 
whereas  testimony  colorless  or  unfavorable  to  him  is  printed  in  ordinary 
pica  type,  with  the  obvious  purpose  of  seeking  to  focus  the  attention  of 
this  court  accordingly. 

The  purpose  of  an  abstract  is  to  present  fairly  and  intelli- 
gently to  the  court  the  substance  of  those  portions  of  the  record  upon 
which  error  is  assigned.     People  ej&  ££l  ftoeombera-    v«  *JUffiOX.#  23  111,  App. 
A 50.    Certainly  the  abstract  is  not  a  proper  place  to  indulge  in  argument, 
TrtBtty  HHtHtflfi  ££*££0£sl  CJujESk  a£  ms&&  ▼.  fort?  Methodist  Episcopal 
Cjuash,  o£  £hi&ajfi»  199  111,  App,  $80.     If  the  abstract  is  so  unfair  and 
defective  that  it  cannot  be  supplemented  by  a  further  abstract,  as  where 
the  appellant  printed  his  own  testimony  only  and  omitted  much  of  appellee's 
evidence,  the  judgment  will  be  affirmed,  &&£&&  v.  £aU£3gs.,  127  111,  App, 
333,     It  is  noteworthy  that  while  defendants  complain  of  the  inadequacy 
of  the  abstract,  as  well  as  of  its  lack  of  fairness,  they  have  filed  no 
additional  abstract,  as  was  their  right  under  Rule  6  of  this  court.    Rule 
8  provides  further* 

"The  abstract  must  be  sufficient  to  present  fully  every  error  relied 
upon,  and  it  will  be  taken  to  be  accurate  and  sufficient     ,     .     ,     unless 
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the  opposite  party  shall  file  a  further  abstract,  making  necessary  cor- 
rections or  additions.     .     *  * 

Although  the  rule  of  this  court  should  be  strictly  complied 
yith  we  cannot  agree  with  the  defendants  that  the  abstract  is  so  mani- 
festly unfair  that  it  should  be  stricken. 

The  trial  court  appointed  a  Special  Commissioner  or  Special 
Master  to  take  testimony  and  report  his  conclusion  of  law  and  fact 
thereon,  the  action  being  one  at  law  and  matters  of  account  being  in 
controversy,    gfe.  UQ,  Sje..  1£5,  Hi.  £ev.  g&i&s..  1242,  £&U  practice 

A£l,  &£.   &. 

The  Commissioner  held  in  favor  of  plaintiff.    The  trial  court 
set  aside  the  Comlssioner's  report  and  dismissed  the  complaint*    By 
analogy  to  the  oases  in  equity,  where     a  Master  (in  this  case  termed  a 
Special  Commissioner)  is  appointed  in  a  law  case  by  the  court  to  hear 
evidence  and  report  his  conclusions  of  law  and  fact  under  the  above 
statute,  the  trial  court  has  discretion  in  approving  or  disapproving 
the  Master's  report.    Such  discretion,  however,  must  not  be  exercised 
arbitrarily,  and  must  be  effected  in  accordance  with  established  prin- 
ciples of  law.    Anthony  v.  Qilbrath.  396  HI,  125.     It  is  the  duty  of 
the  Court,  where  exceptions  are  filed,  to  approve  or  disapprove  the 
Master's  conclusions  as  they  appear  to  be  in  accordance  with  or  against 
the  weight  of  the  evidence,    Enneaser  v,  Hudek.  169  111,  494. 

The  case  at  bar  was  decided  by  the  trial  court  upon  the  Special 
Commissioner's  report  after  the  latter  had  taken  the  evidence.  The  trial 
court  did  not  hear  the  testimony  of  the  witnesses  in  open  court  and  thus 
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did  not  have  an  opportunity  to  see  and  hoar  the  witnesses.     In  such  a 
oasa  the  Special  Commissioner's  findings  are  entitled  to  great  weight, 
filil  SL  iMk  tettto  ▼•  p9^«ffU  &  MS  ££..  334  111.  App.  108,  and  again 
by  analogy  to  equity  cases,  the  rule  that  the  finding  of  the  trial  court 
in  such  a  suit  at  lav  will  not  he  disturbed  on  appeal  unless  it  is  clearly 
andnanlfostly  against  the  weight  of  the  evidence  does  not  obtain,  Oliver 
v.  fiaafi,  289  111.  624;  £$eiskfi  v.  Satanhft,  364  111,  334J  jfrubakor  v. 
EW1?*WUP»  338  111,  App.  288j  Anderson,  Bro^.  &£.  Co,  v.  Larson.  326 
111.  App.  82.    The  Appellate  Court  Is  not  United  to  that  inquiry  but 
nay  determine  whether  the  trial  court's  decision  was  proper  under  the 
lav  and  the  evidence.    Barton,  v.  font  rose  £ye.  Hospital  £  f^nltffrtW* 
333  111.  App.  309. 

The  evidence  discloses  that  w.  B.  Read  had  operated  a  toy  and  school 
supply  store  in  Bloomlngton,  Illinois  for  53  years.    Howard  Read  Joined 
him  as  partner  acne  tine  ago.    A  sporting  goods  department  was  added  to 
the  business  and  was  located  In  an  adjoining  building.    Lloyd  Eyer  was 
hired  by  W.  B.  Read  as  an  employee  of  that  department  in  1918,  and  since 
1922  managed  that  department,  performing  the  usual  duties  of  a  manager 
and  also  appearing  in  behalf  of  the  firm  at  sporting  events  and  civic 

*v.TCt  <  OH  . 

Both  parties  agree  that  In  1918  Iyer  began  to  work  for  Road,  at 
an  annual  salary  of  §3,800.00,  the  first  year  on  a  trial  basis  to  deter- 
mine whether  the  arrangement  would  prove  mutually  satisfactory.     It  did, 
and  the  employment  continued. 

Read  testified  to  subsequent  salary  changes,  in  1923  to  #2^00.00, 
in  1929  to  12,850.00,  In  1930  to  #3,000.00,  In  1933  to  I2795.OO  and  In  1934 
to  $2^27.00.    This  salary  schedule  is  apparently  not  in  dispute. 
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The  employment  continued  through  the  years,  until  approximately 
March  15,  1943,  when  Eyer  decided  to  quit.     Prior  to  that,  on  March  1, 
1947,  Eyer  had  gone  te  Arlsona  for  his  health,  staying  there  seven  weeks. 
He  came  back  but  apparently  did  not  spend  much  time  in  the  store,  although 
he  testified  that  he  had  charge  of  sales  until  January  1,  1948,  that  he 
actually  managed  the  department  from  the  time  he  returned  from  Tucson 
until  September  1,  1947,  and  that  he  claimed  commissions  for  the  entire 
year  of  1947 ♦ 

According  to  Eyer,  around  January  1,  1922,  he  stated  to  Read 
that  be  ''would  prefer  to  continue  on  a  salary  plus  a  commission  basis, 
rather  than  a  partnership  arrangement  '*,  to  which  Iyer  stated  Read  replied, 
"It  is  just  as  you  wish,  Lloyd.*'   They  did  not  at  that  time  agree  what 
the  salary  and  commissions  would  he* 

Read  denies  any  agreement  as  to  commissions  and  claims  that 
when  the  salary  was  raised  to  $3000.00  in  1929  that  was  full  payment  of 
and  in  lieu  of  any  commissions* 

On  cross  examination  Eyer  was  asked  whether  or  not  at  the  time 
In  1929  when  the  salary  was  increased  it  was  not  with  the  understanding 
"that  the  salary  was  raised  from  the   amoumtt,  included  and  that  that  raise 
included  the  commissions ."     He  replied,  "X  think  he  did  make  that  state- 
ment."   However,  Oyer's  testimony  throughout  is  to  the  effect  that  he 
eonetantly  claimed    commissions  and  frequently  spoke  to  Read  about  it, 
and  claims  that  through  the  years  he  was  paid  on  account  of  commissions, 
that  l,there  was  never  a  year  between  1922  and  1948  but  what  some  payment 
of  some  amount  was  made; ''that  while  there  was  not  an  exact  agreement  as 
to  the  amount  of  commissions  "all  the  way  from  two  to  at  l*ast  six  times 
each  year,  I  approached  Mr.  Read  as  to  the  possibility  of  getting  together 
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and  deciding  on  a  definite  commission  pareem-age  on  the  total  sales *', 
to  which  Syer  states  R»ad  replied,  "Well,  Lloyd,  we  just  mat  get  to- 
gether on  this  and  I  will  do  it  Just  as  aoon  as  I  can. •'  Eyor,  however, 
admits  that  Read  never  told  hia  he  want 3d  to  pay  commissions* 

The  parties  stipulated  that  '*.  B,  Read  &  Co,  mode  payments 
outside  of  the  salary  to  Eyer  as  follows!     For  1922,  $900.00?  for  1923, 
$300,001  for  1924,  $250,00;  for  1925,  $3,150.00}  for  1926,  §4.50.00$  for 
1927,  flO.00.OOj  for  1928,  $10.50.00}  for  1929,  $1^65.00}  for  1930,  $1350.00} 
for  1931,  $3,125.^0}  for  1932,  $600,00}  for  1933,  1200.00}  for  1934,  £290.00$ 
for  1935,  $150.00}  for  1936,  $190.00}  for  1937,  $176.00}  for  1938,  1370.00} 
for  1939,  $150.00}  for  1940,  $185.00}  for  1941,  $300.00$  for  1942,  1300.00} 
for  1943,  $200,00}  for  1944,  £125.00$  for  1945,  $338.18}  and  for  1946, 
$200.00. 

Iyer  testified  that  those  sums  were  nev^r  given  to  him  voluntarily} 
that  he  always  took  the  initiative.    Read  testified  that  these  payments  were 
loans  and  were  made  at  Eyer's  request  and  used  by  Eyer  In  meeting  specific 
obligations,  and  were  carried  on  his  books  as  loans.    The  books  do  not  show 
these  payments  to  be  loans,  with  the  exception  of  one  loan  of  $700.00  made 
when  Eyer,s  health  forced  hia  to  go  to  Arizona.    Read  denies  that  there 
was  ever  any  agreement  to  pay  commission* .    Eyerb  position  is  that  these 
payments  were  on  account  of  commissions. 

Read  also  stated  that  W.  B.  Rued  •  Co.  did  not  take  deductions 
on '•income  taxes  for  these  flloans*,p   This  assertion  is  contradicted  by 
the  Internal  Revenue  Department  Forms  W-2  for  the  years  1943,  1^44,  1945, 
1946,  and  1947,  which  were  admitted  in  evidence  and  which  show  that  for 
those  years  income  tax  was  withheld  by  V.  B.  Read  &  Co,  on  gross  amounts 
paid  to  Fyer,  which  included  both  the  Salary  and  the  additional  payments 
whoa*  nature  is  here  disputed. 
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It  Is  therefor*  claer  that  as  to  the  years  for  v>iich  there  la 
evidence  available,  that  what  Head  testified  wsre  loans  and  Eyer  maintains 
were  payments  on  aecount  of  commission,  were  trusted  as  payments  nf  earn- 
ings to  Kyer  on  which  income  tax  was  withheld. 

Mr.  Real  stated  that  there  was  a  complete  settlement  of  the 
matter  of  commissions  in  1939,  when  he  advanced  Oyer's  salary,  and  told 
Fyer  that  from  then  on  there  was  no  use  of  talking  ooawissi  one, 

Mr.  Read,  however,  testified  that  as  of  the  date  of  his  testimony, 
July  21,  1948,  Fyr  owed  for  what  Read  termed  advancements  and  what  fyer 
contends  were  payments  on  account  of  eo*missione,  the  su*  of  $14,916.90. 
The  record  not  only  shows  that  the  payments  each  year  to  ?yer  without  in- 
terruption from  1922  through  1946  were  a  part  of  that  total  of  $14.,  116.00, 
but  that  that  figure  includes  payments  made  in  1929  and  prior  years.    There 
is  no  indication  that  any  part  of  the  $14,916.00  w«*  ever  cancelled.    Actually 
the  amount  paid  Iyer  over  hi»  V>a«o  salary  continued  to  be  as  large  in  the 
y«ara  1930  and  1931  as  in  previous  years.    Following  that  payments  were 
reduced  because  of  the  depression. 

la  support  of  defendants »  claim  that  the  advancements  to  Syer 
were  loans,  Reward  Read  testified  to  loans  to  ot*er  employees.     However, 
in  the  case  of  Mr.  Vollrath,  who  had  one  lonn  of  $1,500.00  and  another  of 
approximately  $700.00  or  ?800.00,  a  demand  not*  was  taken  by  W.  B.  Read  4  Co. 
In  the  cases  of  Mr.  PowelJ,  Mr.  Grove,  Mr.  Putnam  and  Mr.  Freese,  the  sums 
leaned  them  were  carried  as  book  accounts.     In  response  to  a  question  as  to 
whether  thoae  items  were  always  repaid  to  V.  P.  Read  4  Co.  Mr.  Howard  Read 
testified  "j9*t  sir.1'   While  Mr.  Read  did  testify  as  to  his  having  spoken 
te  Fyer  about  letting  his  loans  get  too  large,  there  is  no  evidence  of  any 

either  of  principal  or  intereet,  except  the  alleged  Battlement  in  1929, 
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The  evidence  also  showed  that  when  Hr.  Syer,  on  his  physician* 
advice,  asked  for  a  six  months  leave  of  absence  beginning  September  1,  1947, 
and  stated  to  Mr.  Read  th&t  he  did  net  expect  compensation  to  be  paid  him 
during  that  period,  hut  that  he  would  like  to  draw  $300  a  month  on  commis- 
sions which  were  owing  to  him,  Mr.  Read  gave  Eyer  six  checks  of  *300  each. 
On  the  first  of  there  checks  in  .'a*.  Read's  handwriting  appear  the  words 
"on  oomiasion  a/c,"  and  upon  subsequent  checks  those  same  words  were  written 
in  Eyer's  handwriting  by  way  of  endorsement.    Mo  question  was  ever  raised  as 
to  the  propriety  of  these  endorsements. 

The  evidence  shows  no  express  agreement  by  Read  to  pay  Eyar  any 
certain  percentage  or  amount  of  commissions.     Plaintiff  admits  the  absence 
of  such  an  agreement  in  his  pleadings.     Plaintiff  contends  that  it  is  sot 
necessary  to  prove  an  express  contract  for  the  payment  of  a  certain  amount 
of  compensation,  but  that  once  the  agreement  to  pay  salary  and  commissions 
Is  established  by  the  evidence,  an  implied  agreement  to  pay  a  reasonable 
compensation  by  way  of  salary  and  commission  is  raised  by  law  upon  the 
theory  of  qmflfaiB  meruit.     In  support  of  this  contention  plaintiff  cites  Moreen 
▼.  Estate  o£  Carlson.  365  111.  432  and  Humphreys  ▼.  Orrev.  220  111.  App.  523. 
Defendants'  contention  in  reply  is  that  a  contract  for  services  so  indefinite 
in  terms  as  the  one  at  bar  is  unenforceable,  Peck  v.  McCormlck  Harvest inn 
H&SbJtafe  ££.,  94  HI.  App.   586;  Ibold  v,  3920  Lake  Shore  Drive  pnltflnir  £2£B>* 
326  HI.  App.  257,  end  that  there  is  a  presumption  of  law  that  for  services 
rendered  by  an  employee,  paid   for  by  salary,  during  the  period  for  which 
he  is  employed,  are  in  full  for  all  services,  and  to  overcome  this  presump- 
tion, the  employee  must  show  an  express  agreement  for  extra  compensation. 
Defendants  cite  Levi  v.  fie  id,  f  91  111.  App.  430;  Sldwev  v.  TJje.  South  Parj£ 
cflWlPl*o*prp»  120  ni.  496;  *>  stern  Manufacturers  Mjgtgal  Insurance  Co. 
v.  Bourrhton,  136  111.  317.     Insofar  as  the  Peek  ea3e,  supra,  is  concerned, 
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that  cage  was  decided  against  tha  a cent  who  nought  to  recover  by  way  of 
recoupment  for  damages  from  breach  of  contract  to  pay  cowaissions  because 
the  contract,  being  oral,  not  fully  performed,  and  not  to  be  perforated 
within  one  year  was  held  within  the  Statute  of  Frauds,  In  the  Lake  Shore 
ease  supra,  plaintiff  sued  upon  an  express  contract  which  was  held  unen- 
forceable since  it  provided  that  compensation  was  "not  to  exceed  A%   of 
gross  rental  income"  and  the  court  there  held  that  since  the  quoted  salary 
provision  only  set  the  maximal  salary  it  wa«  lacking  in  mutuality.  Ho 
claim  was  made  upon  an  implied  contract.  We  do  not  regard  those  canes 
as  controlling.  Plaintiff  makes  no  claim  to  an  express  contrast*  Se 
sues  in  Quantf  meruit  to  recover  only  the  reasonable  salary  and  commis- 
sions that  he  asserts  are  due  him  for  servieee  which  were  already  fully 
rendered  to  defendants  at  the  time  suit  wss  started, 

Levi  v.  Raid,  supra,  is  likewiee  distinguishable  from  the  facts 
of  the  case  at  bar.  There  the  employee  voluntarily  worked  extra  hours,  was 
paid  a  weekly  wage  for  his  work,  but  kept  a  secret  account  of  his  overtime 
and  made  no  mention  of  any  demand  for  overtime  pay  until  his  employment 
was  terminated.  The  court  held  that  there  was  no  implied  agreement  to 
pay  for  work  voluntarily  done,  and  that  the  employee  waived  any  claim  to 
overtime  pay  by  accepting  his  weekly  wages  knowing  that  his  employer  re- 
garded the  wages  as  payment  in  full  for  the  week's  work.  The  court  stated: 

"...  the  course  of  dealing  between  the  parties  makes  It  apparent 
beyond  controversy  that  neither  party  regarded  the  so-called  overtime 
service  as  rendered  under  an  implied  contract  for  extra  pay," 
In  the  ease  at  bar  there  is  testimony  the  commissions  were  frequently  dis- 
cussed by  Eyer  and  **.  B.  Read,  that  payments  of  some  nature  over  and  above 
salary  were  actually  paid,  and  the  controversy  is  as  to  whether  or  not 
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there  was  an  iaplied  agreement  to  pay  coaaissioiis.     In  tha  Lavi  case, 
fiiiaa,  tha  natura  of  tha  agreement  for  compensation  was  clean  it  waa 
for  a  stipulated  waga.     leys  the  disputa  centers  over  whether  op  not  tha 
facts  and  circumstances  raised  an  iaplied  promise  to  pay  a  reasonable    ,  ount 
of  comaissions  in  addition  to  salary.     Again,   in  Slovay  v.  South  ?ark  Com- 
missioners, suc^a,  the  nature,  of  the  agreement  for  compensation  was  undis- 
puted, extra  services  were  rendered  by  the  employee  in  question  outside  of 
his  usual  duties,  and  extra  compensation  was  denied  hia  because  the  Appel- 
late Court  found  as  a  aattar  of  faet  that  the  services  for  which  the  suit 
was  brought  were  rendered  without  any  promise,  express  or  iaplied,  to  pay 
for  such  services.    Here  it  is  the  duties  of  the  plaint iff  which  are  un- 
disputed, but  his  compensation  which  is  in  doubt.     In  Western  Manufacturers 
Mutual  Ins.  Co.  v.  Boughton,  surra,  r  a  careful  reading  of  that  case  only 
indicates  an  affimanoe  of  the  judgment  of  the  Appellate  Court  affirming 
a  jury  verdlot  finding  that  Bought*®  was  entitled  to  danapes  for  wrongful 
discharge  and  for  extra  compensation  for  services  rendered  over  and  above 
his  contractual  duties  for  which  he  was  paid  at  the  contractual  rate.    That 
ease  contradicts  defendant  in  his  assertion  that  an  express  agreement  must 
be  shown  for  extra  compensation  where  a  salary  Is  paid. 

Considering  the  evidence  to  which  we  have  alluded  above,  and  dis- 
regarding the  evidence  concerning  admissions  of  fact  made  during  settlement 
negotiations,  to  which  objection  was  made  by  defendant,  and  without  deciding 
the  propriety  or  impropriety  of  such  evidence,  we  find  ae  a  matter  of  fast 
that  the  facts  and  circumstances  shown  by  the  evidence  raised  an  iaplied 
agreement  by  tf.  B.  Read  A  Co.  and  Eyer,  whereby  Fyer  was  to  be  paid  upon 
s  salary  plus  commission  basis.     In  192?  W.  B.  Read  aosented  to  a  salary 
and  commission  basis  for  Eyer.     Assuming  W.  B.  Read  is  correct,  if  there 
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wt  no  such  agreement  as  to  the  basis  of  compensation,  then  the  1929 
"settlement"  was  <i»aningless,  for  there  was  nothing  to  settle  with  Eyer. 
In  any  event,  after  1929  events  proceeded  as  before  and  as  late  te  the 
date  of  the  bearing  Read  still  contended  that  Iyer  owed  hi*  for  the  "losns" 
■ade  prior  to  that  date.    We  give  credence  to  Iyer's  contentions  that  sueh 
an  understanding  existed,  because  we  cannot  reconcile  Bead's  testimony  that 
the  fluctuating  yearly  payments  over  and  8bcve  salary  made  to  f yer  were 
loans  in  face  of  the  undisputed  facts  that  they  were  listed  as  income  to 
Eyer  on  Read's  books,  that  withholding  tax  was  paid  upon  these  payments 
by  W.  B.  Read  4  Co.,  and  while  loans  made  to  other  employees  were  repaid 
by  them,  nothing  was  ever  repaid  by  Eyer  on  the  amounts  Read  contends  were 
loans. 

It  follows  as  a  matter  of  law  that  Eyer  is  entitled  to  recover 
reasonable  commissions  from  Vi.  B.  Read  A  Co..  The  period  for  which  such 
recovery  is  allowable  under  the  Statute  of  Limitations  being  also  in  dis- 
pute we  hold  as  a  matter  of  law  under  the  evidence  that  Eyer  is  entitled 
to  recover  only  for  the  five  years  next  preceding  the  filing  of  his  com- 
plaint. Decisive  of  this  point  is  Miller  v.  Cinnamon.  163  111.  M?,  A 52, 
wherein  It  is  stated t 

"Where  one  is  employed  under  a  general  agreement  which  fixes  no  term  of 
service,  and  continues  in  service  a  long  time,  the  hiring  will  be  treated 
as  a  hiring  by  ths  year}  and,  in  case  of  suoh  long  continued  employment, 
the  statute  will  ordinarily  bar  a  claim  for  all  outside  of  the  five  years 
immediately  before  the  commencement  of  the  action,  unless  there  is  evidence 
to  take  it  out  of  the  operation  of  the  statute.     .     .     * 

The  record  shows  that  the  complaint  was  filed  July  6,  1940. 
Plaintiff  contends  that  the  payments  made  in  prior  years  which  we  find 
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aa  a  matter  of  fact  to  b«  on  account  of  commissions,  should  be  construed 
aa  payment*  on  a  running  account  which,  coupled  with  evidanea  of  promiaee 
Kade  to  pay  the  back  account  are  sufficient  to  remove  the  bar  of  the 
Statute.  We  do  not  regard  plaintiff •$  contention  aa  sustained  by  the 
evidence.  Certainly  there  la  nothing  in  she  evidence  to  show  an  affirma- 
tive intention  by  the  defendants  to  make  the  yearly  payments  apply  on  the 
eommiaaions  accruing  before  the  year  in  which  the  payments  were  made.  There 
ie  no  shoving  on  the  part  of  the  debtor  to  waive  the  her  of  the  statute. 
All  the  payments  raade  in  the  five  years  preceding  July  6,  194S  over  and 
above  salary  would  together  amount  to  less  then  the  amount  plaintiff  claim* 
is  due  him  for  that  period  alone.  In  Miller  v.  Cinnamon,  supra,  the  Court 
stated,  at  page  45&< 

"The  sere  fact,  that  a  debtor,  who  owes  an  account,  pays  a  aum  not  mora 
than  sufficient  to  cover  itema  of  recent  origin,  without  proof  of  en  inten- 
tion that  such  payment  is  to  apply  to  itema  of  older  date  barred  by  the 
Statute  of  Limitations,  is  not  sufficient  of  itself  to  relieve  euch  barred 
items  from  the  operation  of  the  statute,  (Crum  v,  Higold.  32  IH.App,  232),* 

For  the  reasons  that  to  do  otherwise  would  evade  the  manifest 
purpose  of  the  Statute  of  Limitations,  and  would  ignore  the  yearly  nature 
of  the  commission  payments,  there  being  nothing  in  the  evidence  to  suggest 
otherwise,  the  payments  made  within  the  5  years  preceding  the  filing  of 
the  suit  should  be  applied  upon  the  reasonable  commissions  found  due  for 
that  same  period . 

The  evidence  as  to  the  amount  of  such  commissions  may  be  briefly 
stated.  Three  witnesses  testified  as  to  the  reasonable  and  oustomary  pay- 
ment for  services  such  aa  Eyer  rendered  W.  B.  Read  I  Co.  One,  £yer's  son, 
testified  that  that  figure  would  bo  3%   of  gross  sales;  another,  Mayers, 
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that  the  compensation  for  such  a  position  would  bo  $5,000  per  year)  the 
last  witness,  Biases,  testified  that  the  copper  ration  would  be  between 
$400  and  $500  per  month.    Mo  obj«ction  was  made  to  the  testimony  of  these 
witnesses  in  this  particular.    Averaging  the  mean  cospensatlon  testified  to 
by  Hlmes  with  the  figure  testified  to  by  Meyers,  with  the  results  obtained 
by  multiplying  the  gross  tales  by  3%f  the  grees  figure  of  $ 25, 508,29  is  ob- 
tained as  the  fair,usual  and  customary  compensation  paid  for  services  such 
as  those  rendered  by  the  plaintiff,    From  this  gross  figure  must  be  deducted 
a  total  of  $17,553.23,  representing  payments  made  to  Eyer  and  merchandise 
purchased  by  him  from  W.  B.  Read  ft  Co,    Ve  therefore  find  that  there  is  dum 
to  the  plaintiff  the  sum  of  $7,955,06,     In  view  of  the  complex  account  and 
the  age  and  health  of  Mr.  V.  B.  Read,  we  do  not  find  that  the  defendants 
have  been  guilty  of  any  vexetious  delay  in  payment  so  as  to  entitle  plain- 
tiff to  interest  as  provided  for  by  statute  in  such  oases. 

Plaintiff  has  suggested  the  death  of  W,  B.  Read,  one  of  the  part- 
ners of  W.  B.  Read  fe  Co.,  on  March  19,  1951,     Howard  Read  is  the  surviving 
partner  of  the  firm.    We  find  that  the  implied  contract  and  the  debt  incurred 
thsreby  upon  the  evidence  was  for  services  rendered  the  partnership  by  plain-       -^_ 
tiff,  and  was  thus  a  partnership  obligation.    Since  a  (surviving  partner  is 
under  a  duty  to  take  exclusive  possession  of  the  partnership  assets, to  pay 
its  debts  out  of  the  same  and  settle  its  business,  £&•  £,  Sec.  ^  fij..  Rev. 
Stats.  124?j  Bauer  grocer  &.  v.  McKoe  gtjos.  &.,  87  111.  App.  43A,  and 
since  the  surviving  partner  becomes  verted  with  the  tit  Is  to  all  the  part- 
nership property  for  the  purpose  of  settling  the  firms  affairs,  ^lan  v,  Downing. 
216  111,  64,  and  has  a  duty  to  defend  all  suits  in  lav  on  flxm  obligations 
inasmuch  as  by  death  the  debt  is  extinguished  as  to  the  dec  need  member 
and  the  whole  debt  or*  the  firm  continues  against  the  survivor,  AJ2  Aj§,  £yj> 
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partnership.  2ejc,.  Jig,  it  is  our  holding  that  judgment  should  ha  entared 
against  Hovard  Read,  as  surviving  t*artn©r  of  V.  B,  Read  St  Co,  in  th» 
amount  of  #7,955.06, 

For  the  reasons  abov*="  stated  the  judgment  of  the  Circuit  Court 
of  McLean  County  is  reversed  and  the  cause  ie  reaatsded  with  directions  to 
enter  Judgment  in  favor  of  Lloyd  Eyer,  plaintiff -appellant,  against  Hovard 
Read,  as  surviving  partner  of  If,  B.  Read  &  Co.,  a  partnership,  in  the 
amount  of  $7,955,06, 

Reversed  and  remanded  with  directions. 
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MILTON  TROY  ana  CHARLES  ANDREW' 
TROY,  (a  minor,  by  Milton  Troy, 
his  father  and  next  friend), 

Plaintiffs  -  Appellants, 


v. 


JACK  TROY,  individually  and  as  exe- 
cutor under  the  last  will  and  testa- 
ment of  Rose  Troy,  deceased,  ALLEN 
TROY, ' a  minor,  and  CARROLL  TROY,  a 
minor,  and  METROPOLITAN  TRUST  COMPANY 
OF  CHICAGO, a  corporation,  as  trustee 
under  Certain  trusts  established  under 
the  last  will  and  testament  of  Rose 
Troy,  deceased, 

Defendants  -  Appellees. 


APPEAL   FROM 
CIRCUIT   COURT 
COOK   COUNTY 

A     P  *     T" 
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MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  1906  Isaac  Troy  of  Chicago  started  the  business 
of  jobbing  in  buttons-  under  the  name  of  Chicago  Pearl  Button 
Company.   He  was  married  to  Rose  Troy  and  they  had  two  children, 
Jack  and  Milton.   Jack,  the  older  son,  went  to  work  for  his 
father  in  192^  and  Milton  began  working  for  his  father  later. 
Isaac  Troy  owned  all  of  the  business  until  November  1,  19^1, 
when ^  a  partnership  was  formed  with  the  father  and  his  two 
sons,  under  which  Jack  acquired  a  $0%   interest,  Milton  a 
30%   interest  and  the  father  retained  a  20^  interest.   The 
sgreement  recited  that  the  stock  in.  trade  and  good  will  of 
the  business  had  a  value  of  030,000.   As  part  of  the  considera- 
tion of  a  transfer  of  QQ%   of  the  business  to  them,  Jack  and 
Milton  agreed  to  pay  their  father  $10,000  within  two  years. 
Milton  went  into  the  army  in  July,  19^2,  and  was  stationed 
at  or  near  Battle  Creek,  Michigan.   Isaac  died  intestate 
March  26,  19^-3,  a^d  Jack  was  appointed  administrator  of  his 
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estate.   On  June  1,  19*4*3*  Jack,  individually  and  as  admini- 
strator of  Isaac's  estate?,  Milton  and  Rose,  the  widow,  made 
an  agreement  under  which  the  sons  as  surviving  partners  promised 
to  pay  their  mother"  $10,000  in  weekly  installments  of  |^0  each 
until  the  full  amount  was  paid,  or  until  her  death.   There- 
under Jack,  as  administrator,  and  Rose,  the  widow,  transferred 
their  interest  in  the  partnership  and  the  balance  of  $7>351 
due  Isaac  under  the  agreement  of  November  1,  19*4*1,  to  Jack 
and  Milton,  the  surviving  partners.   Thereupon,  Jack  acquired 
a  60%   interest  in  the  partnership  and  Milton  a  h-0%   interest 
therein.   All  other  provisions  of  the  partnership  agreement 
between  the  father  and  the  sons  remained  in  effect. 

Milton  continued  in  the  military  service  and  Jack 
in  the  active  management  of  the  business*  Milton  drew  $30 
a  week  from  the  business  while  he  was  in  the  service  and  Jack 
$80  a  week. _  Jack  was  married  and  had  two  children,  Allen 
and.  Carroll,  both  minors.   On  August  12,  19*4**4-,  .  the  mother  made  • 
her  will.   At  that  time  Milton  had  no  children.   Allen  and 
Carroll,  Jack's  children,  were  Rose's  only  grandchildren.   In 
October  or  November,  19*44 1  Milton  requested  a  larger  weekly 
salary.   Jack  wrote  Milton  that  as  of  July  1,  19*4-*)-,  Jack's 
salary  would  be  $130  a  week  and  that  Milton  would  continue 
to  draw  $30  a  week.   A  substantial  disagreement  arose  between 
Jack  and  Milton  and  their  relationship  became  strained. 
Because  of  the  estangement  Jack  desired  to  acquire  the  entire 
interest  in  the  partnership  or  to  "throw  the  business  into 
receivership.11   Negotiations  were  conducted  between  the 
brothers.   Each  was  represented  by  a  capable  attorney.   These 
negotiations  resulted  in  a  written  dissolution  agreement  on 
August  7*  19*>5,  under  which  Milton  transfered  his  Interst 
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in  the  partnership  to  Jack.   Jack  paid. Milton  $19>500*  which 

was  the  book  value  of  his  kOfa   interest.   Jack  assumed  all 

of  the  debts  of  the  partnership  and  also  agreed  to  pay  the 

obligation  to  their  mother  under  the  agreement  of  June  1, 

19V3.   Rose  died  May  17,  194-6,  and  letters  testamentary 

were  issued  to  Jack  as  the  executor  under  her  will.  It  does 

not  appear  that  either  Jack  or  Milton  knew  about  any  of  the 

of 
provisions/  their  mother1 s  will  until  her  death.   The 

inventory  shows  that  her  estate  was  valued  at  more  than 
$69,000,  of  which  more  than  $39,000  was  in  cash  and  govern- 
ment bonds  and  more  than  $25>000  represented  the  proceeds 
of  life  insurance. 

On  February  10,  19^8,  a  complaint  was  filed  in 
the  Circuit  Court  of  Cook  County  against  Jack  Troy,  individ- 
ually and  as  executor  under  the  last  will  of  Rose  Troy, 
deceased,  and  as  trustee  under  certain  trusts  established 
under  the  will,  the  Metropolitan  Trust  Company  of  Chicago, 
as  trustee,  and  Allen  Troy  and  Carroll  Troy,  minors,  in  the 
first  count  of  which  Milton  Troy  alleged  that  Rose  made  a 
valid  and  binding  promise  to  create  a  $15»000  trust  for  his 
benefit,  or  to  provide  by  her  will  or. otherwise  that  such 
sum  would  be  paid  to  him;  that  the  promise  was  made  in 
consideration  of  Milton  dissolving  the  partnership  and 
selling  his  interest  to  Jack;  that  Milton  performed  his 
part  of  the  agreement;  that  Rose  either  created  the  trust 
by  executing  a  declaration  of  trust  for  his  (Milton's) 
benefit,  in  which  event  Jack,  as  executorof  her  estate, 
holds  the  estate  subject  to  such  trust  or,  in  the  alternative, 
that  Rose  did  not  earry  out  her  promise;  and  that  Milton 
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is  entitled  to/the  agreement  specifically  performed  or  other- 
wise to  recover  the  §15,000  from  her  estate..  A  guardian  ad 
litem  was  appointed  for  the  minor  defendants.   Under  allega- 
tions of  their  answers  defendants  presented  their  theories 
that  Rose  did  not  promise  as  alleged:   that  if  she  had  made 
such  a  promise  there  was  no  consideration  for  it;  that  Milton 
dissolved  the  partnership  and  sold  his  interest  to  Jack 
independent  of  such  a  promise,  if  any;  and  that  Rose  did 
not  execute  a  declaration  of  trust  for  Milton's  benefit.   The 
case  was  referred  to  a  master  in  chancery,  who  concluded 
that  the  proof  did  not  establish  the  intention  of  Rose  to 
create  any  trust  for  Milton,  or  to  provide  by  will  or  other-* 
wise  that  he  was  to  receive:  $15,000;  and  that  there  was  no 
consideration  for  such  a  claimed  promise.   He  recommended 
the  entry  of  a  decree  dismissing  the  first  cause  of  action 
for  want  of  equity.   Objections  to  the  master's  report  stood 
as  exceptions  before  the  chancellor.   He  overruled  the 
exceptions  and  entered  a  decree  dismissing  the  first  cause 
of  action  for  want  of  equity. 

The  second  count  of t  the  complaint,  by  Milton 
Troy,  and  Charles,  his  minor  son?  sought  a  construction  of  the 
will.   The  will,  made  August  12,  19^,  provided  for  the  pay- 
ment of  debts  and  taxes  out  of  the  general  estate;  directed 
that  her  personal  effects  be  sold  and  the  proceeds  (but  not 
less  that  §2,000)  be  distributed  to  her  four  brothers  and 
sisters  or  their  heirs  residing  in  Europe;  and  made  charitable 
bequests  totaling  $7?300,   In  Article  Five  Allen  and  Carroll, 
the  children  of  Jack,  were  given  §3,000  each  when  he  or  she 
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marries,  but  if  either  does  not  marry  by  the  time  he  or  she 
is  25  years  of  age,  the  legacies  shall  lapse  and  such  sum 
shall  become  part  of  the  residuary  estate.   The  pertinent  part 
of  Article  Six  reads: 

"All  the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal,  of  whatever  kind  and  nature  and  wheresoever 
situated  of  which  I  am  seized  or  possessed  or  in  which  I 
have  any  interest  at  the  date  of  my  death,  including  all 
failed  and  lapsed  legacies,  I  give,  devise  and  bequeath 
equally  between  my  two  beloved  sons,  Jack  and  Milton  Troy, 
upon  the  following  terms  and  conditions:   (a)  That  at  the 
time  of  my  death  they  are  still  co-partners  in  the  business 
established  by  their  father,  to-wit,  the  Chicago  Pearl  Button 
Company  or  any  other  trade  name,  or  if  said  business  is 
incorporated  and  they  each  own  the  proportionate  shares  of 
said  corporation  as  now  owned  by  them  in  said  co-partnership. 
In  the  event  at  the  time  of  my' death  my  said  sons  shall  have 
dissolved  their  co-partnership,  this  residuary  bequest  to 
them  and  each  provision  thereof  shall  be  null  and  void 
and  the  rest,  residue  and  remainder  of  my  estate  shall  be 
paid  to  the  Metropolitan  Trust  Company,  as  Trustee  to  be' 
held  in  trust  -by  it  for  the  benefit  of  my  grandchildren, 
Allen  Troy  and  Carroll  Troy,  as  follows:   (aa)  The  income 
from  said  trust  shall  accumulate  until  the  said  grandchildren 
each  reach  the  ages  of  twenty-five  years,  when  one-half  of  the 
principal  and  accumulated  income  shall  be  paid  to  each  of  them, 
(bb)   In  the  event  either  one  of  said  grandchildren  shall' 
die  before  he  or  she  reaches  the  age  of  twenty-five  years, 
this  bequest  shall  be  paid  to  his  or  her  respective  heirs- 
at-law.   If  either  of  said  grandchildren  gSKEKje  shall  die 
without  leaving  issue  then  this  bequest  shall  be  paid  to 
the  survivor  of  them.   In  the  event  both  of  said  grand- 
children shall  die  before  they  rea.ch  the  age  of  twenty-five, 
this  bequest  shall  be  paid' to  the  children  of  Milton  Trey,  if 
any,  share  and  share  alike,  when  they  shall  reach  the  age 
of  twenty-five  years.   If  Milton  Troy. should  die  without _ 
leaving  lawful  issue,  then  this  bequest  shall  be  paid  to  the 
Jewish  Charities  of  Chicago,  Illinois.   (cc).The  Trustee, 
the  Metropolitan  Trust  Company,  provided  for/Paragraphs  aa  and 
bb,  shall  invest  the  funds  of  this  legacy  only  in  securities 
issued' by  the  United  States  Government^   (b)  The' share  of 
my  son,  Milton  Troy,  as  in  this  Article  provided,  I  give, 
devise  and  bequeath  to  Jack  Troy,  as  Trustee,  to  have  and  to 
hold  the  same  upon  the  following  trusts,  that  Is  to  say: 
1.   Said  Jack  Troy  shall  invest  the  proceeds  of  said  legacy ( 
and  pay  the  income  thereof  to  said  Milton  Troy  in  quarterly 
installments  during  his  lefetime.   In  the  event  that  my  son, 
Milton  Troy,  should  ever  be  in  want  or  so  ill  that  he  could 
not  earn  a  livelihood  then  and  in  that  event  the  Trustee 
hereunder,  if  he  is  satisfied  as  to  the  existence  of  such 
conditions  is  authorized  to  pay  to  him  or  for  his  account  in 
installments  not  to  exceed  the  sum  of  One  Thousand  Dollars 
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($1,000)  in  any  one  year#   Upon  the  death  of  the  said  Milton 
Troy  the  Trustee  shall  pay  said  Income  to  the  child  or 
children  of  said  Milton  Troy,  if  any,  (if  more  than  one  child 
the  said  income  shall  he  paid  to  them  share  and  share  alike) 
until 'such  child  or  children  reach  the  age  of  twenty-one 
years,  at  which  time  said  Trustee' shall  pay  the  principal 
thereof  to  said  child  or  children,  and  if  the  latter,  in 
equal  shares.   In  the  event  said  Milton  Troy  shall  die  and 
shall  not  leave  any  child  or  children  surviving  him  then 
and  in  that  event  the  principal  of  said  legacy  shall  be  paid 
to  Jack  Troy  if  living  and  if  not  to  his. children,  Allen 
Troy  and  Carroll  Troy,  share  and  share  alike,  when  each  of 
them  reaches  the  age  of  twenty-one  years.   In  the  event  one 
of  said  children  shall  predecease  the  other,  the  entire 
amount  shall  be  paid  to  the  survivor  '  as  hereinabove  provided. 
In  the  event  neither  of  said  children  shall  survive  the  said 
amount' shall  be  paid  in  equal  shares  to  the  child  or  children 
if  any,  of  both  said  Allen  Troy  and  Carroll  Troy  share  and 
share  alike  and  if  they  should  die  and  leave  no  issue  then 
the  entire  principal  of  said  legacy  shall  be  paid  to  the 
heirs— at— law  of  said  Jack  Troy  share  and  share  alike." 

Plaintiffs  make  various  allegations  in  support  of 

their  position  for  a  construction  of  the  will  to  the  effect 

that  it  was  Rose's  intention  that  her  sons  share  the  residuary 

estate  equally,  Milton's  one-half  to  be  held  in  trust  subject 

to  the  provisions  of  Paragraph  (b)  of  Article  Six;  that  it 

was  not  affected  by  the  dissolution  of  the  partnership;  and 

in  the  alternative  that  it  was  Rose's  intention  that  the 

one-half  which  Jack  would  have  received  had  the  partnership 

not  been  dissolved  is  to  be  held  in  trust  for  Allen  and 

Carroll  Troy  and  any  other  children  which  may  be  hereafter 

born  to  Jack,  and  that  the  other  one-half  is  to  be  held  in 

trust  for. Charles  and  any  other  children  which  may  be  born 

to  Milton.   Plaintiffs  pray  that  the  court  appoint  a  new 

trustee;  that  the  court  ascertainif  Paragraph  (aa)  violates 

the  statute  against  accumulations,  and  if  so,  the  effect 

thereof  on  the  will.   Answering,  Jack  admitted  the  execution 

of  the  will  and  its  admission  to  probate,  but  denied  the 
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allegations  with  respect  to  the  construction  sought  by 
plaintiffs.   A  guardian  ad  litem  appointed  for  the  minor 
defendants  filed  a.  formal  answer.   Although  the  entire  matter 
■was  referred  to  the  master  and  some  of  the  evidence  was 
applicable  to  the  construction  of  the  will,  the  master's 
report  was  limited  to  the  issues  raised  by  the  first  cause 
of  action  and  made  no  recommendation  with  reference  to  the 
construction  of  the  will.   The  decree. found  that  the  will 
was  ambiguous  and  should  be  construed.   The  chancellor 
construed  the  will  in  accordance  with  the  contention  of  defen- 
dants, holding  that  it  was  Rose's  intention  that  in  the  event 
at  the  time  of  her  death  Jaclc  and  Milton  were  not  copartners, 
neither  of  them  was  to  receive  any  portion  of  the  residuary 
estate,  but  that  it  should  be  held  in  trust  for  the  benefit 
of  Allen^and  Carroll  Troy;  that  Paragraph  (b)  and  subpara- 
graphs 1,  2,  3  and  k   are  inapplicable;  that  because  Jack( 
and  Milton  had  dissolved  their  partnership,  neither  Jack, 
Milton  nor  Charles  took  any  interest  in  the  estate,  and  that 
Metropolitan  Trust  Company  shall  hold,  all  property  which  it 
sha.ll  receive  as  trustee  for  the  sole  benefit  of  Allen  and 
Carroll  Troy,   Milton  and  Charles,  appealing,  ask  that  the 
decree  be  reversed  and  that  the  cause  be  remanded  with 
directions  to  enter  a  decree  providing  that  Jack,  as  executor ^ 
be  ordered  to  pay # Milton  015,000  together  with  its  accretions, 
if  anyi  that  Jack,  as  executor,  distribute  one-half  of  the 
residuary  estate  to  Metropolitan  Trust  Company  for  the 
benefit  of  Allen  and  Carroll  and  one-half  to  a  trustee  to 
be  appointed  for  the  benefit  of  Milton  and  his  children  under 
Paragraph  (b),  or,  in  the  alternative,  that  the  trust  und.er 
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paragraph  (a)  be  decreed  to  be  for  the  benefit  of  Rose's 

grandchildren,  per  stirpes;  that  the  court  construe  the 

provisions  of  paragraph  (aa)  of  the  will  as  being  in 

violation  of  the  statute  against  accumulations;  and  that 

the  trustee  thereunder  be  directed  to  distribute  the  income 

to  the  beneficiaries  upon  their  attaining  their  respective 

majorities. 

We  turn  to  a  consideration  of  Milton's  contention 

that  the  court  erred  in  failing  to  decree  that  he  was 

entitled  to  the  $15,000  claimed  by  him;  that  he  is  entitled 

to  have  Rose's  promise  specifically  performed,  or  otherwise 

to  recover  the  $15,000  promised  to  him  from  her  estate; 

and^  that  Jack  is  chargeable  as  a  constructive  trustee  of  the 

$15,000  promised  him  by  Rose,  Plaintiff  asserts  that  the 

promise  was  established  by  the  testimony  of  three  independent 

and  disinterested  witnesses,  namely,  Erna  Klinck,  Rae 

Dziubaniuk  and  Isidore  Gordon,  and  by  a  memorandum  left  by 

Rose,  written  in  her  own  handwriting  in  Jewish.   The 

memorandum  was  written  in  a  book  around  Thanksgiving  Day, 

19^5?  a  few  days  before  she  left  for  Florida,   After 

writing  in  the  book,  Rose  handed  it  to  Erna  Klinck  and  said 

that  if  something  happened  to  her  (Rose)  Erna  should  give 

it  to  Gordon,  who  would  take  "the  two  boys  in  the  office 

and  read  it  to  them, "   As  translated,  the  memorandum  was 

addressed  to  "Dear  people"  and  reads  as  follows: 

"I  beg  of  you  to  see  to  it  that  Milton  should 
receive  15  percent  more  than  Jack,  because  Milton  was  pushed 
out,  and  after  all  Jack  remained  with  a  good  business," 

The  statement  concluded  with  the  sentence:   "I  wanted  to 

make  another  will  but  I  am  too  weak  to  go. to  a  lawyer;  so 

I  beg  of  you  good  people  to  help  everyone."  Plaintiff  suggests 
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that  when  one  considers  that  Rose  was  writing  in  Jewish 
rather  than  in  English  and  that  she  was  a  person  of  limited 
education,  it  was  apparent  she  meant  the  words  "15  percent" 
to  mean  Ol5>000,   ^n  tiie  original  document  the  "percent" 
was  not  written  out  but  was  indicated  by  a  symbol  similar 
to  fo.      Plaintiff  considers  the  writing  positive  evidence 
that  Rose  made  a  promise  to  Milton  to  create  a  $15 » 000 
trust  fund  for  him,  or  otherwise  to  provide  that  he  should 
receive  $15,000  at  her  death.   Plaintiff  also  points  out  that 
Rose  had  ample  funds  with  which  to  create  a  $15,000  trust. 

There  is  no  contention  that  any  fraud  was  committed 
in  the  transaction  xvhereby  Milton  transferred  his  interest  in 
the  partnership  to  Jack.   The  evidence  shows  that  an  adequate 
consideration  was  paid  to  Milton.   From  a  careful  study  of  the 
transcript  of  the  testimony  and  exhibits,  we  are  satisfied 
that  Milton  did  not  enter  into  the  agreement  of  August  7} 
19^5j  in  reliance  on  any  verbal  promise  of  Rose;  that  the 
malting  of  the  dissolution  agreement  by  Milton  was  not_  induced 
by  any  promise  of  Rose  to  create  a  trust  in  his  favor,  or  to 
provide  by  her  will  or  otherwise  that  he  would  receive  $15j*00 
at  the  time  of  her  death.   We  do  not  believe  that  Jack  brought 
pressure  to  bear  upon  his  mother  to  induce  Milton  to  sell  his 
interest  in  the  partnership.   Milton  endeavored  to  have  his 
mother  set  up  a  trust  for  him,  but  there  is  no  evidence  that 
she  agreed  to  do  so.   The  record  does  not  show  that  Jack  took 
advantage  of  the  relationship  of  confidence  and  trust  reposed 
in  him  by  his  mother  to  persuade  her  not  to  execute  a  declara- 
tion of  trust  or  to  establish  a  trust  in  favor  of  Milton  at 
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her  death.   The  writing  signed  by  Rose  does  not  say  anything 
about  having  promised  a  $15 » 000  trust  fund  or  that  she  would 
leave  him  015*00°  more  than  Jack  in  any  will  that  she  might 
make.   The  writing  in  precatory  in  nature.   It  does  not 
definitely  direct  or  state  that  the  action  she  requests  must 
be  carried  out.   It  is  our  view  that  the  chancellor  was  right 
in  dismissing  the  first  cause  of  action  for  want  of  equity. 

Joseph  Willner,  an  attorney,  was  called  as  a 
witness  by  plaintiff.   Plaintiff  states  that  in  cross- 
examing  Willner  counsel  for  defendant  asked  him  to  testify 
as  to  conferences  with  Milton  and  his  attorney.   §ver  the 
objection  of  plaintiff  that  the  questions  a±&   not  constitute, 
proper  cross— examination  the  witness  was  permitted  to  answer. 
Plaintiff  says  that  witness  thereupon  testified  to  matters 
not  within  the  scope  of  his  direct  examination,  and  that  over 
objection  he  wafc  permitted  to  testify  concerning  conversations 
between  himself  and  Rose  and  betxveen  himself,  Rose  and  Milton. 
Jack  was  called  as  a  witness  on  his  own  behalf  and  testified 

to  certain  transactions  between  himself  and  Milton.   Counsel 

/ 

for  plaintiff  then  offered  Milton  as  a  witness  to  testify 

concerning  the  same  transactions.   The  master  sustained  the 
defense's  objection  and  refused  to  permit  him  to  testify. 
An  offer  of  proof  was  then  made  on  behalf  of  plaintiff.   The 
basis  of  the  objection  was. that  Milton  was  incompetent. under. 
Sec.  2  of  the  Evidence  Act.   (Sec.  2,  Ch.  51,  111.  Rev.  Stat. 
1951* )   Plaintiff  contends  that  Milton  was  a  competent 
witness  after  the  testimony. of  Willner  and  Jack,  under 
sub-sections  2  and  3  of  Sec.  2,  and  that  the  ruling  of  the 
master,  upheld  by  the  chancellor,  constituted  reversible 
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error.   Plaintiff  asserts  that  when  Willner  testified  con- 
cerning natters  not  within  the  scope  of  his  direct  testimony, 
he  became  a  witness  for  the  defense  and  that  Milton  thereupon 
became  a  competent  witness,   YJe  find  that  it  was  within  the 
discretion  of  the  master  and  the  chancellor  to  allow  the 
cross— examination  because  of  the  questions  on  direct  examination. 
Plaintiff  states  that  Jack  was  called  as  a  witness  regarding 
certain  transactions  betwen  himself  and  Milton  and  that  on 
the  basis  of  Jack's  testimony  defendant's  Exhibit  I  was  received 
in  evidence.   There  was  no  dispute  that  Exhibit  I  was  signed 
and  sent  by  Milton  to  Jack  and  the  testimony  of  Jack  that  it 
was. signed  by  Milton  was  surplusage.   The  third  exception  to 
Sec,  2  made  Milton  competent  to  deny  the  signature,  but  did 
not  open  the  door  to  Milton  to  testify  as  to  conversations 

with  Rose  and  to  other  conversations  or  transactions.   We  are 

\l 

of  the  opinion  that  the  master  did  not  err  in  refusing  to 
allow  Milton. to  testify  under  the  exceptions  to. Sec,  2  of  the 
Evidence  Act.   Plaintiff  states  that  the  master  erroneously 
admitted  other  incompetent  evidence  offered  on  behalf  of 
defendants.  We  find  that  the  rulings  of  the  master  were  proper. 

In  discussing  the  second  count  of  the  complaint 
plaintiffs  say  that  the  chancellor  erred  in  decreeing  that 
the  entire  residuary  estate  be  held  in  trust  for  Jack's 
children  and  depriving  Milton  and  his  children  of  any 
interest  therein.   Plaintiffs  assert  that  the  court  should 
have  construed  the  will  to  the  effect  that  it  was  not  Rose's 
intention  that  a  dissolution  of  the  partnership  would  cause 
Milton  to  lose  the  one-half  of  the  residuary  estate  bequeathed 
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to  him,  but  that  it  was  her  intention  that  his  one-half  be 
held  in  trust  for  him  under  Paragraph  (b)  of  Article  Six 
and  that  in  the  alternative  that  it  vras  Rose's  intention  that 
the  trust  under  Paragraph  (a)  was  for  the  benefit  of  all 
Rone's  grandchildren  per  stirpes,  including  Milton's  children. 
The  most  important  rule  in  the  exposition  of  wills  is  that  the 
intention  of  the  testator  expressed  in  the  will  shall  prevail, 
provided  it  be  consistent  with  the  settled  rules  of  law.   All 
rules  of  construction  yield  to  the  intention  of  the  testator 
plainly  expressed.   We  are  satisfied  that  the  intention  of 
Rose  Troy  expressed  in  Article  Six  of  her  will  is  clear  and 
unambiguous.   Under  the  first  paragraph  of  the  article  she 
devised  her  residuary  estate  to  Jack  and  Milton  equally  upon 
certain  conditions.   The  condition  fixed  immediately  there- 
after is  that  at  the  time  of  her  death  her  sons  were  still 
partners  in  the  Chicago  Pearl  Button  Company,   The  second 
paragraph  of  Article  Six  provides  that  in  the  event  that  at 
the  time  of  her  death  her  sons  shall  have  dissolved  their 
copartnership,  the  residuary  bequest  to  them  should  be 
null  and  void  and  that  her  residuary  estate  should  be  paid 
to  the  Metropolitan  Trust  Company  of  Chicago,  as  trustee, 
to  be  held  in  trust  for  the  benefit  of  Allen  and  Carroll 
Troy  under  certain  conditions  as  thereafter  specified.  Having 
provided  that  in  the  event  that  Jaclc_  and  Milton  should  not 
be  partners  at  the  time  of  her  death,  that  the  bequest  should 
be  null  and  void,  Rose  naturally  desired  to  leave  her  pro- 
perty to ( some  relative  or  relatives  and  she  named  her  grand- 
children, Allen  and  Carroll  Troy.   In  doing  so  she  took  into 
consideration  the  fact  that  she  night  have  other  grandchildren, 
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such  as  the  children  of  Milton,  and  fixed  their  interest 
by  providing  that  "in  the  event  both  of  my  said  grandchildren 
shall  die  before  they  reach  the  age  of  twenty-five,  this 
bequest  shall  be  paid  to  the  children  of  Milton  Troy,  if  any, 
share  and  share  alike,  when  they  ehall  reach  the  age  of 
twenty-five  years,  and  that  if  Milton  should  die  without 
leaving  lawful  issue,  then  the  bequest  shall  be  paid  to  the 
Jewish  Charities  of  Chicago."   It  is  thus  apparent  that  Rose 
considered  the  future  children  of  Milton  and  deliberately 
left  then  out  of  her  will  except  as  to  a  contingent  interest 
in  the  event  Allen  and  Carroll  should  die  before  reaching 
the  age  of  twenty-five  years. 

Paragraph  (a)  sets  up  a  full  and  complete  plan 
for  the  disposition  of  her  property  in  the  event  that  Jack 
and  Milton  had  dissolved  their  partnership  at  the  time  of 
her  death.   Having  set  up  this  condition  precedent  as  a  bar 
to  the t vesting  of  title  in  her  residuary  estate  in  Jack  and 
Milton,  Rose  provided  for  the  disposition  of  her  residuary 
estate  in  the  event  that_  the  partnership  had  not  been  dissolved 
at  the  time  of  her  death,  and  set  up  Paragraph  (b) ,  which 
provides  how  her  residuary  estate  should  be  handled  in  that 
event.   We  do  not  agree  with  the  finding  in  the  decree  that 
the  will  is  ambiguous.   In  our  opinion  the  chancellor  pro- 
perly, rejected  the  construction  of  the  will  sought  by  plain- 
tiffs. 

The  decree  did  not  make  any  specific  finding 
as  to  whether  the  provisions  for  accumulation  of  income 
beyond  the  minorities  of  the  grandchildren  violates  the 
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statute  against  accumulations.   We  do  not  know  whether  the 
chancellor  was  ashed  to  make  any  ruling  on  this  proposition. 
As  plaintiffs  failed  to  establish  any  ground  for  relief, 
we  do  not  deem  it  necessary  to  discuss  this  point. 

For  the  reasons  stated,  the  decree  of  the  Circuit 
Court  of  Cook  County  is  affirmed, 

DECREE  AFFIRMED. 

NIEMEYER,  J.,  and  FRIEND,  J.,  Concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
ex.  rel.  ZADA  T.  TEMPLETON,  MERYL 
HABERMAN,  MAUREEN  LANG  and 
JSANNETTE  EPPLEY, 

Appellants, 


v. 


THE  BOARD  OF  EDUCATION  OF  TOWNSHIP 
HIGH  SCHOOL  DISTRICT  NO.  201,  COOK 
COUNTY,  ILLINOIS,  OTTO  PECHA,  CHARLES 
MATT,  C-EORGE  PROSCH,  JOSEPH  F.  MRIZEK 
and  E.  ¥•  CHODL,  Members  of  said  Board 
of  Education, 

Appellees. 


APPEAL  FROM 


SUPERIOR  COURT 


COOK  COUNTY 
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MP..  PRESIDING-  JUSTICE  3URXE  DELIVERED  THE  OPINION  OF  THE  COURT. 


Zada  T.  Terapleton,  Meryl  Haberman,  Maureen  Lang 
and  Jeannette  Eppley  filed  an  amended  complaint  in  the 
Superior  Court  of  Cook  County  against  the  Board  of  Education 
of  Township  High  School  District  No.  201,  and  the  members 
of  the  Board  of  Education  thereof,  charging  that  they  were 
illegally  discharged  from  their  positions  as  teachers  in  the 
J.  Sterling  Morton  High  School,  Cicero.   They  asked  for  a  writ 
of  mandamus  commanding  their  reinstatement.   A  notion  to  st:  ike 
the  complaint  was  overruled  and  defendants  answered.   Relators' 
motion  to  strike  defendants1  amended  answer  was  denied.   They 
elected  to  stand  on  their  motion  and  judgment  was  entered 
for  defendants.   Relators,  appealing,  ask  that  the  judgment 
be  reversed  and  that  the  cause  be  remanded  with  directions  to 
enter  judgment  commanding  their  reinstatement.   Grace  Blixt 
Nyvall  was  dismissed. from  the  case.   Subsequent  to  the  filing 
of  the  appeal  Zada  T.  Temple ton  died.   As  to  her  the. mandamus 
action  has  abated. 
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As  the  case  was  disposed  of  on  the  pleadings, 
the  facts  are  not  in  dispute.   Relators  were  married  during 
their  employment  as  teachers.   On  March  29,  19^6,  the  super- 
intendent of  schools  sent  a  letter  to  each  of  them,  stating 
that  the  Board  had  voted  to  "keep  to  its  original  policy  that 
women  who  become  married  may  serve  two  years  after  their 
marriage  and  then  retire."   The  letter  further  stated  that 
during  the  war  "this  rule  was  held  in  abeyance,  but  it  is 
hereby  reinstated;  and  so  in  accordance  with  the  board's 
instructions  you  will  not  be  offered  a  contract  to  teach  at 
Morton  for  the  next  school  year."   On  April  6,  19^6, 
relators  made  a  written  request  for  a  hearing*   On  June  10,  19^6 ; 
after  the  close  of  the  school  term,  they  served  on  the  Board 
a  demand  in  writing  that  the  purported  notices  of  dismissal 
be  withdrawn,  that  they  be  given  official  notice  of  such  with- 
drawal and  that  they  be  notified  that  they  would  be  permitted 
to  continue  their  services  as  teachers.   The  notice  was  ignored 
by  defendants.   As  early  as  April  21,  193^,  the  Board  discussed 
a  policy  barring  married  women  as  teachers  and  decided  that 
"new  women  applicants  who  are  married  are  not  to  be  employed, 
out  that  a  normal  leniency  be  shown  to  those  now  employed 
not  to  exceed  two  years  after  the  current  year. "   On  December 
16,  1938, .  the  policy  was  discussed  by  the  Board  and  left 
unchanged.   On  March  29,  19^3  5  the  Board  voted  "to  hold  the 
rule  limiting  the  tenure  of  married  teachers  to  two  years  in 
abeyance  for  the  duration  [of  the  war]  provided  that  their 
services  were  needed  and  satisfactory,  and  that  it  would 
be  necessary  to  employ  a  teacher  to  take  their  place  if  they 
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left  or  were  dismissed."   On  June  26,  19^5s    "the  policy  was 
again  discussed  and  left  in  force.   The  Board,  however, 
"decided  to  serve  notice  that  at  the  close  of  the  war  the 
policy  of  retaining  married  women  only  two  years  after  marriage 
will  be  enforced.." 

On  March  28,  19^6,  a  special  session  of  the 
Board  was  called  to  hear  the  married  women  teachers  who  had 
"requested  through  the  superintendent  the  privilege  of  meeting 
with  the  Board  and  explaining  their  particular  case."  The_ 
proceedings  of  the  Board  recite  that  a  number  of  teachers, 
including  the  relators,  were  present  and  were  asked  to  state 
their  case;  that  they  gave  reasons  why  she  should  be  allowed 
to  continue  on  the  faculty;  and  that  after  the  discussion 
the  teachers  left  and  the  Board  "again  reiterated  the  policy 
in  regard  to  married  teachers"  and  instructed  the  superintendent 
to  send  letters  of  notification  to  relators. 

The  Board  of  Education  had  the  power  to  pass  a 
rule  against  the  retention  of  married  women  teachers  and  the 
enactment  and  enforcement  of  such  rule  did  not  violate  the 
Teachers  Tenure  Law.   Christner  v.  Hamilton,  32^  111.  App.  6l2; 
McGuire,  v.  Stherton,  32^  111.  App.  lol.   The  rule  against 
the  employment  or  retention  of  married  women  teachers  did  not 
violate  the  statutory  provisions  relating  to  married  womens1 
capacity  to  contract  or  the  public  policy  of  this  state. 

Relators  assert  that  they  were  not  given  the 
hearing  to  which  they  were  entitled  under  the  Teachers  Tenure 
Law  (Par.  24«3,  Oh.  122,  111.  Rev.  Stat.  1951).   In  their 
prayer  they  do  not  ask  for  a  writ  to  compel  defendants  to 


grant  them  a  hearing.   They  pray  for  a  writ  commanding  their 
restoration  to  duty.   Relators,  by  their  motion  to  strike, 
admitted  the  existence  of  the  rule  of  the  Board  against  the 
employment  or  retention  of  married  women  teachers.   They  also 
admit  they  were  married.   They  were  retained  for  periods 
subsequent  to  their  marriage.   Under  the  facts  no  useful 
purpose  could  be  served  by  reinstating  the  relators  for  the 
purpose  of  according  them  a  hearing  that  would  be  an  empty 
formality.   The  contracts  for  the  last  year  of  the  probationary 
employment  contain  the  provision  that  the  teacher   agreed  to 
perform  her  duty  subject  to  the  direction  of  the  superintendent 
in  accordance  with  the  rules  and  regulations  governing  the 
school,  and  subject  to  all  of  the  provisions  and  limitations 
of  the  Illinois  State  tenure  law.   When  relators  acquired 
tenure  status  their  contracts  were  continued  in  effect 
subject  to  the  provisions  of  the  Act  and  the  lawful  regulations 
of  the  Board.   They  knew  of  the  rule  against  the  employment 
or  retention  of  married  women  teachers  from  the  time  of  its 
adoption.   The  contractual  continued  service  status  of  relators 
continued  the  contract  provisions  in  force.   The  termination 
of  their, contracts  was  pursuant  to  the  provisions  of  the 
contract.   It  is  fundamental  that  a  writ  of  mandamus  will 
not  issue  unless  the  relator  shows  a  clear  legal  right  to 
the  writ,   A  party  cannot  be  compelled  to  perform  an  act 
by  mandamus  unless  it  is  made  to  affirmatively  appear  that  it 
is  his  clear  duty  to  do  so.   The  party  who  seeks  to  compel  the 
performance  of  an  act  must  set  forth  every  material  fact 
necessary  to  show  that  it  is  the  plain  duty  of  the  one  against 
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whom  the  writ  is  sought  to  act  in. the  premises,  before  the 
courts  will  interfere.   Bengson, v.  City  of  Kewanee,  380  111. 
Zkk\      People,  v.  Allman,  382  111.  156;  People  v.  Board,  of 
Review  of  Lake  County,  363  HI.  106.   Relators  have  failed 
to  show  a  clear  legal  right  to  the  writ  they  seek.   Therefore, 
the  judgment  of  the  Superior  Court  of  Cook  County  is  affirmed. 

JUDGMENT  AFFIRMED. 

FRIEND,  J.,  AND  NIEMEYER,  J.,  Concur. 


CEMENT  G-(JN  CO.,  INC.,  a  cor- 
poration, 

Appellee, 

v. 

PATRICK  BARREN  CONSTRUCTION. CO. , 
a  corporation, 

Appellant. 
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MR.  PRESIDING-  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 


In  an  amended  statement  of  claim  filed  in  the.  . 
Municipal  Court  of  Ohicago  by  the  Cement  Gun  Co.,  Inc., 
against  the  Patrick  Warren  Construction  Co.,  Inc.,  plaintiff 
alleges  thatit  and  defendant  entered  into  a  written  contract 
on  January  7»  19^+6;  that  the  contract  was  modified  on  December 
18,  19^6;  that  plaintiff  performed  all  of  the  work  required 
to  be  done  by  it  under  the  contract  and  the  modifications 
thereof J  that  defendant  became  indebted  to  plaintiff  in  the 
amount  of  $100,6^6;  that  defendant  paid  to  plaintiff  in 
installments  $86,089.66;  that  after  giving  defendant  all 
credits  there  was  due  plaintiff  $1^,566,3^,  plus  $2,093»66 
as  interest  for  Texatious  delay;  and  it  asked  Judgment  against 
defendant  for  $16,660.   The  contract  and  modifications  were 
made  a  part  of  the  amended  statement  of  claim. 

Under  the  contract  plaintiff,  as  a  subcontractor, 
agreed  to  furnish  defendant,  the  contractor,  all  labor, 
material  and  equipment  necessary  to  complete  all  work 
called  for  "under  Gunite  Work,  pages  10-3^  and  10-35  of 
Assembly  Building  Specifications,"  for  the  Office. and 
Assembly  Building  of  the  Ford  Motor  Company  in  St.  Louis, 
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Missouri.   Defendant  agreed  to  pay  plaintiff  for  the  per- 
formance of  the  contract  the  sum  of  $90,000.   The  proposal 
of  plaintiff,  which  became  a  part  of  the  contract,  contained 
the  following  clause: 

. "Freezing  Weather:   The  price  quoted  herein  does  not 
contemplate  doing  any  portion  of  this  work  during  freezing 
weather.   If  any  work  is  performed  during  freezing  weather 
you  shall  provide  free  of  cost  to  us  all  labor,  materials 
and  other  facilities  in  connection  with  the  heating  and 
protection  of  the  work  and  materials.   You  shali  also  reimburse 
us  for  the  additional  cost  of  winter  operations.   We  reserve 
the  right  to  'suspend  work  during  freezing  or  unfavorable 
weather  conditions  without  penalty, " 

The  modification  made  December  18,  19^6,  in  the  form  of  a 
letter  by  plaintiff  to  defendant,  and  accepted  on  its  face 
by  defendant,  states  that  "in  consideration  for  continuing 
•G-unite1  work  on  the  above  job  through  the  winter,  our 
contract  price  shall  be  increased  in  the  amount  of  Ten 
Thousand  Dollars. ($10, 000.00)  to  cover  additional  costs  of 
winter  operation."   In  an  amended  "defence"  defendant  alleged 
thatfc  there  was  no  consideration  paid  or  suffered  by  plaintiff 
for  any  additional  compensation;  that  there  was  no  detriment 
suffered  by  plaintiff  or  benefit  received  by  defendant  beyond 
or  in  addition  to  the  promise  contained  in  the  original  contract; 
that  in  the  alternative  there  was  no  delivery  of  the  letter 
of  December  18?  19^6,  on  which  plaintiff  relies  for  the 
additional  010,000  claimed;  that  the  letter  never  became  or 
constituted  a  contract  between  the  parties;  that  simultaneously 
with  and  at  the  time  of  the  signing  and  conditional  delivery 
by  the  defendant  to  plaintiff  of  the  letter  of  December. 18, 
19^-6,  defendant  delivered  to  the  plaintiff  through  R,  N. 
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Gillespie,  plaintiff's  agent  and  chief  engineer,  a  further 
signed  letter  relating  to  the  identical  subject  matter, 
which  latter  letter,  a  copy  of  which  defendant  attached  to 
its  pleading,  together  with  the  letter  of  December  18,  19^6, 
constituted  the  only  contract  of  the  parties  "referred  to  in 
both  of  said  letters";  that  the  letter  attached  to  the  "defence" 
as  Exhibit  1,  "expressly  conditioned  the  performance  by 
defendant  of  any  promise  by  defendant  in  the  letter  of 
December  18,  19^6,"   in  that  additional  payment  of  $10,000 
was  to  be  made  by  defendant  to  plaintiff  only  in  the  event 
defendant  recovered  that  amount  from  Ford  Motor  Company; 
that,  "defendant  [plaintiff]  through  and  by  its  said  agent, 
R.  N.  Gillespie^  in  its  behalf  agreed  before  and  at  the  time 
of  the  physical,  but  conditional  delivery  of  said  letter 
attached  to  the  amended  complaint,  that  said  letter  would 
not  be  or  constitute  a  contract  between  the  parties  unless  and_ 
until  defendant  was  paid  said  $10,000.00  by  Ford  Motor  Company, 
and  that  legal  or  effective  delivery  by  defendant  to  plaintiff 
of  said  letter  of  December  18,  19^6,  would  not  occur  or  take 
place  tinless  and  until  such  additional^  payment  was  made 
by  Ford  Motor  Company^  to  the  defendant,  and  plaintiff  further 
then  and  there  agreed,  by  and  through  its  said  agent,  that 
plaintiff  would  hold  in  its  files  said  letter  of  December  18,19^-6, 
.,#  #  *  upon  condition  that  it  would  not  be  legally  or 
effectively  delivered  or  constitute  a  contract  between 
plaintiff  and  defendant  unless  and  until  defendant  was  paid 
said  $10,000.00  by  Ford  Motor_ Company;  that  plaintiff, 
through  and  by  its  said  agent,  further  agreed  before  and  at 
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the time  of  signing  of  said  letter  of  December  18,  19^6,  *  *  * 
that  if  and  when  defendant  notified  plaintiff  that  it  was 
unable  to  obtain  said  §10,000,00  payment  from  Ford  Motor 
Company,  then  and  in  that  event  plaintiff  would  return  or 
destroy  said  letter  of  December  IS,  19^6,  *  *  *  and  said 
letter  would  then  and  thereupon  be  null  and  void  and  would 
not  become  a  contract  between  the  parties;  and  that  defendant 
never  did  receive  said  $10,000.00  from  Ford  Mo*or  Company, 
although  it  made  dellgent  and  reasonable  efforts  to  obtain 
payment. " 

Defendant  alleged  in  the  alternative  that  at  the 
time _ of  the  physical  delivery  of  the  letter  of  December-  18, 
19^6,  plaintiff  "by  said  agent  then  and  there  agreed  and 
promised  to  sign  and  deliver  to  defendant  a  replica  or 
duplicate  original  of  the  letter  of  December  18,  19^6,  attached 

hereto  and  marked  Exhibit  1,  and  by  its  said  agent  further- 
promised  and  agreed  that  the  letter  of  December  18,  19^-6, 
*  *  *  would  not  become  or  constitute  a  contract  between 
the  parties  unless  and  until  said  replica  or  duplicate 
of  the  said  letter,  *  *  *  was  executed  and  delivered  by 
plaintiff  to  defendant;  that  plaintiff  never  executed  or 
delivered  such  a  letter  but  despite  frequent  requests  failed 
to  execute  and  deliver  such  letter,  but  continuously  orally 
promised  to  execute  and  deliver  a  copy  or  duplicate  of  said 
letter,  and  surreptitiously  withheld  said  letter  in  its 
files,  with^ the  apparent  intent  to  fraudulently  seek  payment 
of  said  $10-, 000, 00  from  defendant,  regardless  of  whether 
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defendant  obtained  said  $10,000.00  from  Ford  Motor  Company 
or  not,  in  violation  of  the  agreement  of  the  parties;  and 
that  therefore  the  letter  attached  to  the  amended  complaint 
never  became  or  constituted  a  contract  between  the  parties 
and  never  was  delivered  by  defendant  to  plaintiff  so  as 
to  create  a  contract. n   Defendant  further  alleged  that 
plaintiff  completed  the  work  required  of  it  "but  performed 
such  work  in  an  unworkmanlike  manner  and  caused  great 
expense  to  defendant";  that  plaintiff  applied  'G-unite"  to 
improper  places  and  negligently  and  carelessly  sprayed 
"Guni'tB^.'-  over  supporting  beams,  columns  and  structural 
steel,  contrary  to  the  contract  of  the  parties  and  contrary 
to  the  use  and  custom  in  the  trade,  all  of  which  necessi- 
tated removal  and  cleaning  thereof  by  defendant  before  the 
same  could  be  painted  as  required,  whereby  defendant  was 
damaged  to  the  extent  of  $^,500;  that  the  $86,089.66  paid  to 
plaintiff  was  in  full  satisfaction  of  all  work  performed 
by  plaintiff;  and  that  defendant  did  not  owe  plaintiff 
anything.   Defendant's  Exhibit  1,  attached  to  the  "defence" 
is  a  copy  of  a  letter  dated  December  18,  19^6,  addressed 
to  plaintiff  and  signed  by  defendant,  which  reads: 

"In  connection  with  our  letter  to  you  of  even  date 
regarding  winter  work  on  the  above  project  and  payment  of 
an  additional  $10,000.00  to  you,  this  letter  will  confirm 
our  understanding  that  this  $10,000.00  shall  be  due  and 
payble  to  you  only  when  and  if  received  from  the  Ford  Motor 
Company  by  the  Patrick  Warren  Construction  Company." 

Plaintiff's  motion  to  strike  defendant's  second 

amended  "defence"  and  for  judgment  was  sustained  and  judgment, 

was  entered  against  defendant  for  $lo,660.   Defendant  appeals. 

Defendant  maintains  that  its  pleading  tendered  an 
issue  of  fact  as  to  whether  the  first  letter  (of  December 
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18,  19-^6)  was  delivered  so  as  to  make  a  contract  between 
the  parties.   The  necessity  of. delivery  of  a  written  contract 
is  well  established.  ,  Jordan  v.  Davia,  108  111.  33°;  Curtis  v. 
Harrison,  36  111.  App.  287;  Biederman  v.  O'Connor.  117  111. 
4-93.  Delivery  is  a  question  of  intent  and  depends  upon  whether 
the  parties  at  the  tine. mean  an  instrument  is  to  take  effect 
as  a  contract  presently,   Jordan  v.  Davis,  supra. ;  Sugar  v. 
Marinello,  260  111.  App.  85.   While  an  instrument  absolute 
on  its  face  cannot  be  shown  by  parol  to  be  conditional, 
evidence  that  the  instrument  was  not  intended  to  take  effect 
as  a  valid  obligation  until  the  occurrence   of  some  future 
contingency  is  admissible  between  the  original  parties  and 
between  them  and  those  talcing  with  notice,  as  such  evidence 
does  not  contradict  the  terms  of  the  writing  cr  vary  its 
legal  import  but  tends  to  show. that  it  was  never  delivered 
as  a  present  contract.   Bell  v.  McDonald,  308  111.  329. 
It  will  be  noted  that  in  the  case  at  bar  defendant  has 
pleao.ed  that  it  was  the  intention  of  the  parties  that  before 
any  contract  relating  to  additional  payment  should  exist, 
two  instruments  were  to  be  executed  and  reciprocally  delivered, 
namely,  the  first  letter  which  required  defendant  to  pay 
an  additional  $10,000.00  to  plaintiff,  and  the  second 
letter  which  provided  that  the  -$10,000  was  to  be  paid  by 
defendant  to  plaintiff  only  in  the  event  defendant  was 
paid  that  amount  by  Ford  Motor  Company. 

The  parties  are  in  agreement  that  parol  evidence 
may  not  be  offered  to  add  to,  vary  or  contradict  the  terms 
of  a  written  instrument  and  that  all  negotiations  antecedent 
thereto  or  simultaneous  therewith  are  deemed  to  be  merged 
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therein.   Plaintiff  states  that  parol  evidence  is  competent 
for  the  purpose  of  showing  that  a  written  instrument  was 
never  legally  delivered,  but  urges  that  such  evidence  is  in- 
competent to  show  that  a  written  instrument  legally  delivered 
was  not  to  become  operative  before  the  performance  of  some 
condition,  and  that  where  a  written  instrument  is  complete 
on  its  face,  it  cannot  be  delivered  to  the  obligee  as  an  escrow, 
to  take  effect  upon  a  condition  not  appearing  upon  the  face 
of  such  instrument.   Ryan  v.  Cooke,  172  111,  3°2j  Riley  y. 
International  Banana  Food  Co. ,  I85  111.  App.  629;Logue. v. 
Von  Allien,  37?  111.  208;  Stromsen  v.  Strom  sen,  397  111. 
260;  McCann.v.  Athcrton,  106  111.  31j  Stevenson  v.  Crapnell, 
114  111.  19.   Defendant  .did  not  plead  that  the  contract  sued 
upon  was  delivered  as  a  contract  subject  only  to  a  separate 
parol  agreement  which  conditioned  its  performance.   It  pleaded 
that  the  letter  of  December  18,  19^-6,  never  became  or  consti- 
tuted a  contract  between  the  parties.   3y  its  pleading  the 
defendant  docs  not  contradict  the  terms  of  the  letter  of 
December  18,  19^6,. but  says  that  it  was  never  delivered  as 
a  present  contract.   The  authorities  are  in  accord  that  the 
question  of  delivery  is  one  of  fact,  determinable  by  ascer- 
taining the  intention  of  the  parties  at  the  time  of  the 
physical  passing  of  an  instrument. 

The  pleading  of  alternative  defenses  of  which  plain- 
tiff complains  is  permitted  by  Rule  38  of  the  Municipal  Court 
of  Chicago  and  Sec.  kj    (2). of  the  Civil  Practice  Act,  Par. 
167.  Sec.  43  (2),  111.  Rev.  Stat.  1951.   Rule  38  says  that 
when  a  party  is  in  doubt  as  to  which  of  two  or  more  state- 
ments of  fact  is  true,  he  may  state  them  in  the  alternative, 
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or  when  they  appear  in  different  defenses  he  nay  state 
the  defenses  in  the  alternative,  and  that  a  bad  alternative 
shall  not  affect  a  good  one.   We  do  not  find  any  fault 
with  the  alternative  pleading  of  the  defendant.   Defendant 
asserts  that  the  application  cf  common  sense  to  the  trans- 
action establishes  the  truth  of  the  defense,  and  that  it, 
as  a  general  contractor  working  on  a  lump  sum  contract, 
does  not  enter  into  contracts  with  subcontractors  who  are 
also  working  for  a  lump,  sum,  providing  for  substantial 
additional  payment  to  the  subcontractor,  unless  it  is  to  be 
reimbursed  by  the  owner,  and  that  plaintiff  as  a  subcon- 
tractor was  aware  of  this.   Plaintiff,  inquiring  how  a 
general  contractor  could  demand  an  increase  in  the  amount 
to  be  paid  by  the  owner  because  of  additional  or  uncontemplated 
expenses,  states  that  under  the  facts  defendant  could  not 
demand  an  increase  from  the  owner.   Plaintiff  asks  what 
would,  defendant  consider  plaintiff's  rights  to  be  under 
the  modification  agreement  had  the  Ford  Motor  Company 
given  defendant  $1,000  or  §9>000  or  any  sun  other  than 
$10,000.   Plaintiff  says  that  it  i«  well  known  that 
businessmen  attempt  to  put  their  entire  understandings 
into  one  document,  and  that  defendant  has  not  pleaded 
any  facts  why  the  contents  of  the  exhibit  to  its  pleading 
were  not  included  in  the  modification  agreement  or  indorsed 
on  the  margin  thereof.   Plaintiff  further  inquires  why  it, 
having  the  right  to  suspend  work  in  unfavorable  weather 
without  penalty,  should  have  contracted  that  right  away 
for  a  nebulous  or  uncertain  promise  of  payment  by  defendant. 
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Those  arguments  go  into  the  realm  of  speculation  or  to 
the  motives  of  the  controlling  agents  of  the  respective 
corporations,  and  should  be  directed  to  the  trial  judge 
or  a  jury  in  the  trial  of  the  case.   They  cannot  be 
considered  in  determining  whether  the  court  erred  in 
striking  the  "defence." 

A  further  defense  presented  is  that  the  supplemental 
contract  of  December  18,  19^6,  lacked  consideration.   This 
defense  is  without  merit.   Plaintiff  had  the  right  to  suspend 
work  during _ freezing  or  unfavorable  weather  conditions  with- 
out penalty.   The  letter  recites  that  the  consideration 
to  defendant  was  the  continuous  performance  by  plaintiff 
of  the  "G-unite"  work  through  the  winter  for  an  additional 
consideration  of  $10,000.   The  court  did  not  err  in  striking 
this  defense. 

In  its  amended  statement  of  claim  plaintiff  alleged 
that  it  performed  all  of  the  work  required  to  be  done  by 
it  under  the  original  contract  and  the  modification.   Defen- 
dant pleaded  that  plaintiff  completed  the  work  required 
of  it  but  "performed  such  work  in  an  unworkmanlike  manner 
and  caused  great  expense  to  defendant";  that  plaintiff  "in 
applying  'G-unite'  applied  it  to  improper  places  and  negli- 
gently and  carelessly  sprayed  'G-unite'  over  supporting 
beams,  columns  and  structural  steel,  contrary  to  the  con- 
tract of  the  parties  and  contrary  to  the  use  and  custom  in 
the  trade,  all  of  which  necessitated  removal  and  cleaning 
thereof  by  defendant  before  the  same  could  be  painted  as 
required,"  to  the  damage  of  defendant  in  the  sum  of  §^,500« 
Plaintiff's  written  motion  states  that  this  defense  should 
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be  striken  for  the  reason  that  defendant  fails  to  allege 
any  duty  on  the  part  of  plaintiff  to  refrain  fron  spraying 
1 Gunite1  over  supporting  beans,  columns  and  structural 
steel.   Plaintiff  did  not  ask  that  the  defense  be  more 
specific.   This  paragraph  of  the  defense  presented  an  issue 
as  to  whether  plaintiff  performed  its  contract  in  a  work- 
manlike manner  and  as  to  defendant's  right  to  deduct 
,  $4|500  from  the  contract  price.   We  are  of  the  opinion 
that  the  court  erred  in  striking  this  paragraph  of  the 
defense.   Another  paragraph  of  the  defense  states  that  t±ie 
payments  made  were  in  full  satisfaction  of  all  work  performed. 
As  defendant  does  nor  argue,  this  point,  we  assume  it  has 
been  abandoned. 

For  the  reasons  stated,  the  judgment  of  the  Municipal 
Court  of  Chicago  is  reversed  and  the  cause  is  remanded  with 
directions  to  proceed  in  a  manner  not  inconsistent  with  the 
views  expressed, 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

FRIEND,  J.,  and  NIEMEYER,  J.,  Concur. 
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JAMES  J.  ROY, 


Appellee, 


v. 


CHICAGO  MOTOR'  COACH  COMPACT, 
a  corporation, 

Appellant, 


C.  DOUQUET  and  JOSEPH  ARLOTTA, 

Defendants. 


APPEAL  FROM 


CIRCUIT    COURT   OF 


COOK   COUNTY 


3  45I.A.  296 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 


The  plaintiff,  Janes  J.  Roy,  brought  suit  against 
Chicago  Motor  Coach  Company  (hereinafter  referred  to  as 
the  defendant),  and  C.  Douquet  and  Joseph  Arietta  (hereinafter 
referred  to  as  the  codef endants)  for  personal  injuries 
sustained  by  him  as  a  passenger  in  the  taxi cab  owned  by 
Douquet  and  driven  by  Arlotta,  when  it  collided  with 
defendant's  bus.   The  jury  returned  a  verdict  in  favor  of 
plaintiff,  assessing  his  damages  in  the  sum  of  c'j35>0°0»°0 
against  defendant  alone.   The  codef endants  Douquet  and 
Arlotta  were  found  not  guilty.   The  defendant,  Chicago  Motor 
Coach  Company,  alone,  appeals  from  the  judgment. 

Plaintiff,  52  years  of  age  at  the  time  of  the 
accident, . was  a  furniture  salesman  residing  in  Minneapolis, 
Minnesota.   January  16,  19^7>he  was  in  Chicago  to  attend 
a  furniture  convention  held  at  the  Furniture  Mart  and, 
with  his  wife,  was  staying  at  the  Maryland  Hotel  on  Rush 
street  and  Delaware  place.   About  nine  o'clock  of  the 
morning  in  question  he  left  the  hotel,  toe k  codef endants1 
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taxicab  and  directed  the  driver  to  go  to  the  Furniture  Mart, 
The  cab  made  a  left  turn  after  leaving  the  hotel  and  pro- 
ceeded in  an  easterly  direction  on  Delaware  place  at  a 
speed,  as  the  driver  testified,  of  between  fifteen  to 
eighteen  miles  per  hour.   Cars  were  parked  along  the 
south  curb  of  Delaware  place  which  is  an  east-and-west 
street,  and  at  a  point  approximately  half  a  block  east  of 
Dewitt  place,  a  north— and— south  street,  the  driver  stopped 
behind,  two  cars  parked  double  on  the  south  side  of  Delaware 
place  to  yield  the. right-of-way  to  a  car  coming  in  the 
opposite  direction.   After  he  passed  the  parked  cars  he 
returned  to  the  right— hand  side  of  the  street,  and  as  he 
reached  the  building  line  of  Dewitt  place  he  looked  north 
but  saw  no  other  vehicle.   He  first  observed  the  motor  coach 
when  it  was  "even  with  the  north  building  line,ir  at  which 
time  his  cab  was  "at  the  west  crosswalk."   On  seeing  the 
coach  approaching  the  intersection  he  applied  his  brakes, 
and  at  the  same  time  the  bus  swerved,  the  taxicab  slid  on 
the  icy  pavement,  and  the  vehicles  collided  in  the  southwest 
quarter  of  the  intersection.   After  the  impact  the  bus  "went 
up  over  the  southeast  curb"  before  it  stopped. 

Roy  testified  that  after  leaving  the  Maryland 
Hotel  the  taxicab  reached  Delaware  place  and  was  proceeding 
on  that  street  in  an  easterly  direction  at  a  speed  between 
fifteen  to  eighteen  miles  per  hourj  that  cars  were  parked 
along  the  south  curb  of  the  street,  and  at  a  point  about 
60  feet  west  of  Dewitt  place  the  taxi  driver  turned  out 
and  slowed  down  to  pass  two  cars  which  were  double  parked; 
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that  he  then  drove  west  on  the  right  side  of  the  street 
at  approximately  the  same  speed;  that  when  the  taxicab 
was  about  ten  feet  west  of  the  intersection  (meaning,  as  he 
stated,  the  center  line  of  the  intersection)  he  first 
observed  the  bus  about  20  feet  north  of  the  building  line 
traveling  in  a  southerly  direction  on  Dewitt  place  at  a 
spc©&  which  he  estimated  at  between  25  to  30  miles  an  hour; 
that  neither  vehicle  stopped  until  they  collided  near  the 
center'  of  the  intersection. 

Andrew  Kosik,  driver  of  the  motor  coach,  testi- 
fied on  behalf  of  defendant,  that  he  was  operating  a 
one-man  bus,  serving  in  the  dual  capacity  of  both  driver 
and  fare  collector;  that  at  the  intersection  of  Walton 
and  Dewitt  place  he  picked  up  a  rjossenger  and  then  turned 
right  into  Dewitt  place;  that  there  were  no  cars  parked 
along  the  west  curb  of  that  street,  and  he  proceeded  south 
about  two  feet  from  the  right-hand  curb,  at  no  time  attain- 
ing a  speed  in  excess  of  15  miles  per  hour;  that  at  a  point 
about  a  half  block  north  of  Delaware  place  he  started  to 
slow  down  for  the  crossing  and  reduced  his  speed  to  approxi- 
mately eight  miles  an  hour;  that  on  reaching  the  building  line 
he  looked  in  both  directions  and  "couldn't  see  anything 
coming,"  although  he  had  a  clear  view  of  Delaware  place 
for  100  feet  west  of  the  intersection;  that  when  he  got 
ten  feet  into  the  intersection  he  could  see  all  the  way  to 
the  next  corner;  that  when  he  looked  the  second  time  he 
had  already  crossed  the  center  line  of  Delaware  place  and 
he  saw  "a  cab  about  eight  to  ten  feet  away"  from  him;  that 
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the  front  of  the  cab  collided  with  the  front  right  wheel  of  the 
bus,  the  impact. pushing  the  bus  across  the  southeast  corner 
of  the  sidewalk. 

All  the  witnesses  testified  that  the  streets 
were. wet  and  icy  in  spots  and  that  there  was  some  snow  under- 
foot*  As  a  result  of  the  impact  plaintiff  was  thrown  from 
his  seat  in  the  taxi cab  and  severly  injured. 

As  ground  for  reversal  it  is  first  urged  that  the 
verdict  of  the  jury  was  against  the  manifest  weight  of  the 
evidence,  and  could  have  resulted  only  from  passion,  pre- 
judice or  improper  motives  on  the  part  of  the  jury.   We  have 
already  stated  in  summary, the  principal  testimony  of  the 
witnesses  to  the  accident.   The  physical  facts  testified,  to 
by  the  several  witnesses  are  sharply  conflicting.   If  the 
testimony  of  the  driver  of  the  bus  is  taken  as  true,  it 
would  have  been  impossible  for  this  accident  to  have  occurred 
because  if  he  looked  and  could  see  100  feet  to  his  west 
along  Delaware  place  when  he  reached  the  building  line  of 
that  street  the  approaching  taxicab  would  have  come  within 
the  range  of  his  vision.  Under  the  clearly  settled  lav/  in 
this  state,  if  a  person  looks  but  does  not  see  what  is  plainly 
visible,  he  is  negligent.   Bushu  v.  Cordera,  257  111.  App, 
23^;  De  Bow  v.  Cleveland,  C. ,  C. ,  &  St.  L.  Ry.  Go.,  2^5  111. 
App,  158;  Koenlg  v.  Semrau,  197  111.  App.  62^.  The  evidence 
submitted  in  behalf  of  the  defendant  and  the  codefendants 
cannot  be  reconciled,  and  a  court  is  not  free  to  reweigh 
the  evidence  and  set  aside  the  jury  verdict  merely  because 
the  jury  could  have  drawn  different  inferences  or  conclusions, 


or  because  the  court  regards  another  result  as  nore  reasonable, 
Jefferson  Ice,  Co..  v.  Industrial  gpq. ,  *K>4  111.  290;  Tenant  v. 
Peoria  &  P.  U..  Ry.  Co.,  321  U.  S.  29.   Under  such  circum- 
stances, where  the  evidence  is t  conflicting,  the  jury  must 
reconcile  it,  if  possible,  and,  If  not,  determine  where  the 
truth  lies;  and  having  seen  and  heard  the  witnesses, (  they 
have  a  right  to  give  credence  to  one  or  more  of  them,  and 
to  discredit  the  others.   G-oldstein  v.  Kuller,  189.111.  App. 
1^5;  Economy  Furniture  Co.. v.  Chapman,  54  111.  App.  122; 
Fisher  v.  Phillips,  19  111.  App.  650.  The  allowance  or 
refusal  of  a  new  trial  on  the  weight  of  the  evidence  is 
addressed  to  the  sound  discretion  of  the  court,  and  on 
the  question  of  the  weight  of  the  evidence  such  discretion 
is  not  reversible  unless  the  record  shows  a  clear  abuse 
thereof.   Wagner  v.  Chicago  Motor  Coach  Co.,  238  111.  App. 
if-02.   As  we  read  the  record  and  upon  the  evidence  presented, 
the  testimony  of  the  driver  of  the  motor  coach  that  he 
had  a  clear  view  for  100  feet  to  the  west  but  did  not  see 
the  cab,  indicates  that  he  was  negligent,  and  It  was  within 
the  province  of  the  jury  to  find  that  his  negligence  was 
the  proximate  cause  of  the  injury.   It  must  be  conceded  that 
plaintiff  made  out  a  prima  facie  case  against  both  defendant 
and  codef endants.   Upon  trial  they  entered  into  a  contro- 
versy, each  seeking  to  place  the  responsibility  upon  the 
other  by  attempting  to  show  that  the  other  was  negligent 
and  that  such  negligence  was  the  sole  proximate  cause  of 
the  injury  to  plaintiff.   This  raised  issues  between  then, 
presenting  to  the  jury  a  question  of  fact  as  to  whether 
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one  or  the  other  was. guilty  of  negligence  proximately 
causing  the  accident. 

An  further  ground  for  reversal  it  is  ixrged  by 
defendant  that. the  court  erred  in  instructing  the  jury. 
Instruction  No.  13,  tendered  by  codef endants,  is  criticized 
on  several  grounds  as  having  been  particularly  misleading 
and  prejudicial.   This  instruction  was  predicated  on  the 
Uniform  Traffic  Act  (ill.  Rev.  Stat.  19^7,  ch.  95  1/2,  par. 
165).   It  is  said  that  the  first  paragraph  of  this  charge 
to  the  jury  purporting  to  instruct  them  in  the  language 
of  the  statute  was  clearly  erroneous  because  it  omitted 
the  elements  of  speed  and  the  relative  position  of  the  cars 
approaching  the  intersection.   The  second  paragraph  of  the 
instruction  supplied  these  elements.   Moreover,  predicated 
upon  the  same  statute,  defendant  tendered  and  the  court 
gave  instruction  No.  2^-  which  stated  the  correct  rule  of 
law  in  the  following  language:    "The  jury  is  instructed 
that  while  the  statute  gives  the  right  of  way  to  vehicles 
approaching  along  intersecting  highways  from  the  right 
over  those  approaching  from  the  left  the  statute  manifestly 
does  not  intend  to  confer  that  right  regardless  of  the  speed 
and  distance  the  approaching  vehicles  may  be  from  the  point 
of  intersection.   It  does  not  contemplate  that  the  right  of 
way  be  invoked  when  the  car  from  the  right  is  so  far  from 
the  intersection  at  the  time  the  car  from  the  left  enters 
upon  it,  that,  with  both  running  within  the  recognized 
limits  of  speed  the  latter  will  reach  the  line  of  crossing 
before  the  former  will  reach  the  intersection.   If  you 
further  believe  from  all  of  the  evidence  and  under  the 
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instructions  of  the  court  that  the  taxi  cab  in  this  ca.se 
was  not  entitled  to  assert  any  olaim  of  right  of  way  under 
the  statute  mentioned  and  as  a  sole  result  and  without  any 
negligence  on^  the  part  of  the  defendant,  Chicago  Motor 
Coach  Company,  thereby  proximately  caused  and  brought 
about  the ( occurrence  in  question  then  you  should  find  the 
defendant,  Chicago  Motor  Coach  Company,  not  guilty. "  There 
is  no  inconsistency  between  the  second  paragraph  of  instruc- 
tion 13  and  instruction  2h,      3y  instruction  No.  1  the  court 
specifically  advised  the  jury  that  the  instructions  con- 
stituted one  connected  body  and  series  and  should  be  so 
regarded  and  treated  by  the  Jury,  and  that  they  should 
apply  them  to  the  facts,  as  a  whole,  and  not  detach  or 
separate  any  one  instruction  from  the  others. 

Instruction  No.  13  is  further  criticized  because 
of  the  use  of  the  phrase  "due  care"  and  its  failure  to 
differentiate  between  the  degree  of  care  owed  plaintiff, 
respectively,  by  the  motor  coach  company  and  the  owner  and 
operator  of  the  taxicab.   "Due  care"  as  used  in  this  instruc- 
tion does  not  purport  to  define  the  duty  of  either  party 
to  the  plaintiff.  Although  codefendants  were  required  to 
use  the  highest  degree  of  care  possible  in  their  relation- 
ship with  the  plaintiff,  as  charged  in  instruction  No.  7, 
the  motor  coach  company  was  required  to  use  only  ordinary 
care  toward  the  plaintiff,  as  charged  in  instruction  No.  6j 
thus  the  distinction  as  to  the  different  degrees  of  care 
owed  plaintiff  by  the  defendant  and  codefendants  was  clearly 
pointed  up  in  these  two  instructions,  and  as  a  consequence 
defendant  could  not  have  been  prejudiced  by  the  "due  care" 
phrase  as  used  in  instruction  No.  13.   Further  criticism 
of  the  instruction  is  made  on  the  ground  that  it  states  an 
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incorrect  rule  of  law  as  to  what  constitutes  a  "reasonable 
rate  of  speed."   The  speed  of  the  respective  vehicles  was 
not  in  issue  except  insofar  as  it  night  be  a  factor  in 
determining  the  right  of  way  of  one  vehicle  over  the  other. 
No  instruction  was  given  as  to  speed  in  connection  with  the 
Vehicle  Act  as  to  either  party,  except  that  in  instruction 
No.  2h9    offered  by  defendant  and  given  by  the  court,  the 
phrase  "within  the  recognized  limits  of  speed"  is  used, 
and  was  undoubtedly  understood  by  the  jurors  because  of 
their  common  experience  with  automobiles. 

Complaint  is  made  of  instructions  No.  10  and  No. 
12,  tendered  on  behalf  of  codef endants,  for  the  reason  that 
these  instructions  refer  to  the  cod.efendant  C.  Bouquet  as 
Roy  Bouquet,  Such  designation  was  nothing  more  than  a  typo- 
graphical error  and  could  not  have  confused  the  jury. 
Instruction  No.  12  is  also  criticized  because  it  purports 
to  advise  the  jury  that  the  cab  driver  was  not  an  insurer 
of  the  absolute  safety  of  the  passenger.   We  think  the 
instruction  states  the  law  for,  unless  some  negligence  is 
shown  on  the  part  of  the  driver  of  the  cab,  there  can  be 
no  liability,  and  the  instruction  advised  the  jury  that  the 
cab  driver  was  required  to  "use  the  highest  degree  of  care 
consistent  with  the  mode  of  conveyance,"  which  is  funda- 
mentally correct,.  Befendant  also  objects  to  the  substance 
of  instruction  No,  10,  but  it  dealt  with  negligence  as  the 
sole  proximate  cause  of  the  accident,  and  could  not  have 
prejudiced  defendant  in  view  of  its  instruction  No.  21 
which  stated  that  if  the  occurrence  was  proximately  caused 
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solely  and  wholly  because  of  the  negligence  of  the  codefen- 
dants,  then  no  liablitywaB  incurred,  and  it  became  the 
duty  of  the  jury  to  return  a  verdict  of  not  guilty  as  to 
the  notor  coach  company. 

Criticism  is  also. made  of  plaintiff's  instruc- 
tions No.  2,  No.  8  and  No.  9,   In  the  first  of  these  the 
jury  were  told  that  in  passing  on  the  verdict  they  were 
not? required  to  set  aside  their  own  common  observation  and 
experience  as  men  and  women  in  the  affairs  of  life,  but 

could  take  into  consideration  all  the  evidence  in  the  case 

own 
in  the  light  of  their/connon  observation  and  experience, . to 

say  where  the  truth  lay  in  any  material  fact  in  the  case. 
Defendant  objects  to  the  phro,se  "any  material  fact"  because 
it  is  not  defined  in  the  instruction.   Under  such  an  instruc- 
tion the  jury  have  the  right  to  review  all  the  facts  in  the 
light  of  their  common  experience  (Kankakee  Park  District  v. 
Heidenreich,  328  111,  198j  Steinberg  v.  Northern  Illinois 
Telephone  Co.,  260  111.  App,  538),  and  the  word  "material1.' 
used  in  the  instruction  is  therefore  without  significance. 

There  is  no  merit  to  the  criticism  made  of  either 
instruction  No.  8  or  No.  9.   We  have  examined  both  of  them 
and,  taken  in  connection  with  other  instructions  given, 
they  express  correct  rules  of  lav;. 

The  remaining  question  relates  to  the  amount 
of  damages,  which  defendant  seeks  to  minimize.   The  record 
discloses  that  plaintiff  was  in  good  health  before  the 
accident.   He  worked  on  a  commission  basis  and  his  earnings 
for  the  year  previous  to  the  collision  were  $12,000.00.  As 
a  result  of  the  injuries  he  was  completely  disabled  for  a 
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period  of  six  and  one-half . months  which  occasioned  a  loss 

in  earnings  of  about  $6500.00  on   a  loss-of-time  basis. 

He  suffered  severe  pain,  had  two  serious  operations,  now 

walks  with  a  limp  and  experiences  a  constant  numbness  in  the 

knee  as  the  result  of  the  serious  comr  inuted  fracture  of 

the  right  patella,  or  kneecap  which  he  sustained.   X-ray 

pictures  showed  that  two  fingers  could,  be  placed  between  the 

broken  fragments,  and  that  the  bone  was  crushed  or  broken 

into  ten  or  fifteen  pieces,  enlarging  the  kneecap  because 

of  hemorrhages  into  the  joint.   There  is  evidence  that  the 

injuries  were  permanent,  leaving  approximately  a  60  per 

an 
cent  loss  of  motion  in  his  knee  and/atrophy  of  the  thigh 

and  calf.   Upon  the  whole  we  think  the  verdict  fairly 

reflected  the  injuries,  loss  of  time,  pain  and  suffering 

of  plaintiff,  and  was  therefore  n/'t  excessive. 

The  case  was  fairly  tried  and,  for  the  reasons 

indicated,  the  judgment  of.  the  Circuit  Court  should  be 

affirmed;  it  is  so  ordered. 

JUDGMENT  AFFIRMED. 
BURKE,  P.  J. ,  and  NIEMEYSR,  J.,  Concur. 
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PEOPLE 'OF  THE  STATE  OF  ILLINOIS, 
ex  rel.  PATRICK  C-ILKOOLY, 
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JOHN  C.  PRENDERGAST,  as  Commissioner 
of  Police  of  the  City  of  Chicago, 
STEPHEN  E.  HURLEY,  CHARLES  A.  LAHEY 
and  ALBERT  ¥.  WILLIAMS,  as  Civil 
Service' Commis si oners  of  the  City  of 
Chicago,  MARTIN  H.  KENNELLY,  as  Mayor 
of  the  City  of  Chicago,  JOSEPH  T. 
BARAN,  as  Treasurer  of  the  City  of 
Chicago,  JAMES  H.  DILLARD,  as  Comp- 
troller of  the  City  of  Chicago, 
LUDWIG-  D.  SCHREI3ER,  as  Cleric  of  the' 
City  of  Chicago,  and  CITY  OF  CHICAGO, 
a  Municipal  Corporation, 

Appellants. 


APPEAL  FROM 


SUPERIOR  COURT 


COOK  COUNTY. 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

With  the  exception  of  the  relator  on  whose  "behalf 
the  action  is  instituted,  the  parties  in  this  case  are  - 
identical  with  those  in  People  ex  rel.  Foley  v.  Prendergast, 
et  al.,  No.  45330,  in  which  an  opinion  is  being  filed  con- 
currently with  this  opinion.   The  order  appealed  from. is 
identical  in  form  xvith  that  entered  in  the  Foley  case.   The 
orders  differ  only  as  to  the  name  of  the  plaintiff,  or 
relator,  and  the  findings  as  to  Gilhooly's  relative  standing 
on  the  eligible  list  for  promotion  to  sergeant.   In  this 
case  plaintiff  alleges  and  defendants  admit  that "plaint iff ' s 
original  standing  on  said  Sergeant's  list  was  #627  and  his 
original  grade  was  7^»03j  that  when  the  list  was  revised  to 
allow  for  military  credits  for  those  persons  who  served  In 
World  War  I,  plaintiff's  standing  was  then. #710;  that  plain- 
tiff's standing  at  the  present  time  is  #91." 
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This  case  is  governed  by  the  decision  in  People, 
ex  rel.  Foley  v.  Prendergas.t,  supra.   It  is  apparent  that 
plaintiff  is  not  eligible  for  certification  for  appointment 
if  notices  were  given  for  filling  the  vacancies  in  the  ranlc 
of  sergeant  found  in  the  order.  He  has  failed  to  show  a 
clear  legal  right  to  the  relief  sought. 

The  judgment  is  reversed  and  the  complaint  dis- 
missed at  plaintiff's  cost. 

REVERSED  AND  COMPLAINT  DISMISSED 
AT  PLAINTIFF'S  COST. 

3URKE,  P.J.,  AND  FRIEND,  J.,  CONCUR. 
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JAMES  H.  DILLARD,  as  Comptroller  of  the 
City  of  Chicago,  LUDWIG-  D.  SCKREIBER, 
as  Clerk  of  the  City  of  Chicago  and. 
CITY' OF  CHICAGO,  a  Municipal  Corpora- 
tion, 

Appellants. 
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COOK  COUNTY 


JL 


MR.  JUSTICE  NIEMSYER  DELIVERED  THE  OPINION  OF  THE  COURT. 


With  the  exception  of  the  relator  en  whose 
behalf  the  action  is  instituted,  the  parties  in  this  case 
are  identical  with  those  in  People  ex  rel.  Foley  v. 
Prenaergast  et  al. ,  No.  ^5330,  in  which  an  opinion  is  being 
filed  concurrently  with  this  opinion.   The  order  appealed 
from. is  identical  in  form  with  that  entered  in  the  Foley 
case.   The^ orders  differ  only  as  to  the  name  of  the  plaintiff, 
or  relator,  and  the  findings  as  to  Rulo's  relative  standing 
on  the  eligible  list  for  promotion  to  sergeant.   In  this 
case  plaintiff  alleges  and  defendants  admit  that. "plaintiff x s 
original  standing  on  said. Sergeant1 s  list  was  No.  683  and 
his  original  grade  was  73.77;  that  when  the  list  was  revised 
to  allow  for  military  credits  for  those  persons  who  served 
in  World  War  I,  plaintiff's  standing  was  then  No.  791." 
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This, case  Is  governed  by  the  decision  in  People 
ex  rel.  Foley  v.  Prendergast,  supra  *      It  is  apparent  that 
plaintiff  Is  not  eligible  for  certification  for  appointment 
if  notices  were  given  for  filling  the  vacancies  in  the 
rank  of  sergeant  found  in  the  order.  He  has  failed  to  show 
a  clear  legal  right  to  the  relief  sought. 

The  judgment  is  reversed  and  the  complaint 
dismissed  at  plaintiff's  cost. 


REVERSED  AND  COMPLAINT 
DISMISSED  AT  PLAINTIFF'S 
COST. 


BURKE,  P.  J.,  and  FRIEND,  J.,  Concur. 
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CITY  OF   CHICAGO,  )        APPEAL  FROM 

Appellee,  ) 

v.  )        MUNICIPAL   COURT 
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MARIE    CROSS,  ) 

Appellant.       )       OF   CHICAGO 

!  3  45I.A.  298 

MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  judgment  for  $10  entered 
against  her  on  a  verdict  of  guilty  in  an  action  brought 
by  the   City  of  Chicago  on  a  complaint  charging  that  on 
February  28,  1950  she  did  "conduct,  operate  and  carry  on 
the  business  of  Home  on  the  premises  known  as  3970  Drexel 
Boulevard,  Chicago,  Illinois,  without  first  having  obtained 
a  license  so  to  do,  in  violation  of  Chapter  136-2  of  the 
Municipal  Codeof  Chicago."   By  section  I36-I  of  the 
Municipal  Code,  "home"  is  defined  to  mean  "any  institution 
used  for  the  reception  or  care  of  persons  who  are  dependent 
or  hot  capable  of  properly  caring  for  themselves,  and  shall 
be  understood  to  include  homes  for  the  aged  or  infirmed, 
orphans,  asylums,  half  orphan  asylums,  refuges  and  shelters." 

Defendant's  principal  objection  is  that  she  was 
called  to  testify  as  an  adverse  witness  under  section  60 
of  the  Civil  Practice  Act  or  section  33  of  the  Municipal 
Court  Act.   The  objection  is  based  on  a  misconception  of 
the  nature  of  this  proceeding.   It  is  a  civil  suit.   City  of_ 
Chicago  v.  Knobel,  232  111.  112;  City  of  Chicago  v.  Williams, 
25^  111.  36O;  City  of  Kewanee  v,  Puskar,  308  111.  167;  City  of 
Chicago  v.  Termlniello,  4-00  111.  23;  Village  of  Riverside  v. 
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Kuhne,  335  111.  App,  547.   In  City  of  Chicago  v.  Knob el, 

supra. j  suit  was  instituted  for  violation  of  the  city  smoke 

ordinance.   Defendant  objected  that  section  25  of  the 

Municipal  Court  Act  of  the  City  of  Chicago  requiring  that 

petit  jurors  for  the  trial  of  cases  in  the  Municipal  court 

be  provided  by  the  jury  commissioners  of  Cook  county,  was 

in  conflict  with  section  9  of  article  2  of  the  constitution 

of  Illinois,  which  provides  that  the  accused  in  all  criminal 

prosecutions  shall  have  a  right  to  triaij,  by  an  impartial 

jury  "of  the  county  or  district  in  which  the  offense  is 

alleged  to  have  been  committed. "   The  court  said: 

"We  think  it  is  clear  that  this  action,  being 
one  to  recover  a  penalty  for  violation  of  a  city 
ordinance,  is  not  a  criminal  prosecution  but  a 
civil  suit;  that  such  a  penalty  could  not  be  recovered 
in  criminal  proceedings.   (Hoyer  v.  Town  of  Mascoutah, 
59  111.  137;  Swbanks  v.  Town  of  Ashley,  36  id.  177: 
Town  of  Jacksonville  v.  Bl 0 ckj  36  id.  5 07;  Baldwin  v. 
City  of  Chicago^  68  id.  418;  Town  of  Partridge,  v. 
Snyder,  78  id.  519.)  This  being  so,  said  section  9 
of  article  2  cannot  be  here  invoked. " 

For  the  same  reason  defendant's  objection  that  she  was 
compelled  to  give  evidence  against  herself  in  a  quasi- 
criminal  proceeding  cannot  be  sustained.   The  complaint 
sufficiently  advised  defendant  of  the  charge  against  her 
and  the  evidence  is  sufficient  to  sustain  the  verdict  of 
the  jury. 

The  instruction  that  the  jury  had  a  right  to  consider 
the  evidence  in  the  light  of  its  own  observation  and 
experience  in  the  affairs  of  life,  is  a  common  instruction 
and  could  not  mislead  the  jury.   The  further  instruction 
that  the  jury  must  be  fully  satisfied  that  defendant  kept 
and  maintained  an  institution  used  for  the  reception  and 
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care  of  dependent  persons,  aged  or  infirm,  and  who  are 
not  capable  of  properly  caring  for  themselves,  is,  if 
anything,  favorable  to  the  defendant  rather  than  prejudicial, 
Plaintiff  was  obliged  to  prove  its  case  by  a  preponderance 
of  the  evidence  and  not  to  the  satisfaction  of  the  jurors. 
The  judgment  is  affirmed. 

AFFIRMED. 
BURKE,  P.  J. ,  and  FRIEND,  J. ,  Concur. 
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THE  PEOPLE  OF  THE  STATE  OF 
ILLINOIS  ex  rel.  ARTHUR  L. 
ISRAEL, 

Appellant, 

v. 

GOLDBLATT  BROS.,  INC.,  a 
corporation, 


APPEAL  FROM  MUNICIPAL 
COURT  ©F  CHICAGO. 


'  --  '    a' 


Appellee. 

MR.  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiff  filed  statement  of  claim  in  the  Municipal 
Court  of  Chicago  against  defendant  under  provisions  of  sec- 
tion kl   of  the  Illinois  dairy  and  food  law  (111.  Rev.  Stat. 
19^9?  chap.  56-1/2,  par.  hh)   alleging  that  defendant  had 
offered  for  sale,  had  in  possession  with  intent  t»  sell, 
and  sold  a  package  of  dried  fruit  which  was  (1)  misbranded 
under  section  9  of  the  Act  in  that  it  failed  to  bear  the 
name  of  the  article,  the  name  of  the  manufacturer  and 
place  of  manufacture,  or  the  name  and  address  of  the 
packer  or  dealer,  and  (2)  adulterated  under  section  8  of 
the  Act  in  that  the  product  contained  an  unwholesome  and 
injurious  ingredient,  namely,  a  compound  or  derivative  of 
sulphurous  acid.   For  each  violation  a  $100  fine  was 
requested. 

No  affidavit  of  merits  was  filed,  but  defendant 
moved  to  strike  the  statement  of  claim  on  the  grounds  that 
before  a  person  may  sue  in  the  name  of  the  People  of  the 
State  of  Illinois  there  must  be  instituted  an  action  or 
prosecution  and  the  defendant  convicted  and  fined  there- 
under, and  secondly  that  the  suit  is  a  prosecution  within 
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the  provisions  of  Article  VI,  Section  33  of  the  Constitu- 
tion of  Illinois  of  1P70  and  should  have  been  filed  in 
the  name  and  by  the  authority  of  the  People  of  the 
State  of  Illinois  and  not  by  an  individual  informer  such 
as  plaintiff,  and  should  have  been  concluded  with  the 
language  "against  the  peace  and  dignity  of  the  People 
of  the  State  of  Illinois."  The  notion  to  dismiss  was 
sustained  below  and  judgment  entered  for  the  defendant. 

The  determinative  question  thus  presented  for 
review  is  whether  section  *fl  of  the  Act  provides  for 
criminal  action  which  must  be  brought  by  the  People  of 
the  State  of  Illinois  in  conformity  with  the  provisions 
of  Section  33,  Article  VI  of  the  Constitution  of  the 
State  of  Illinois,  or  for  civil  action  in  debt  for 
collection  of  a  penalty.  The  answer  to  this  question 
requires  a  construction  of  the  statute  which  is  in 
words  as  follows ; 

"Any  person  convicted  of  violating  any  of  the 
provisions  of  this  act  shall,  for  the  first  offense, 
be  fined  net  less  than  fifteen  (15)  dollars,  and  not 
mere  than  one  hundred  (100)  dollars,  or  imprisoned 
not  exceeding  thirty  days,  or  both,  in  the  discretion 
of  the  court,  and  for  the  second  and  each  subseauent 
offense,  be  fined  net  less  than  twenty-five  (25)' 
dollars  and  net  mere  than  two  hundred  (200)  dollars, 
or  imprisoned  not  exceeding  one  year,  or  both,  in 
the  discretion  of  the  court.  The  fine  may  be  sued 
for  and  recovered  before  any  justice  of  the  peace  or 
any  other  court  of  competent  jurisdiction  in  the  county 
where  the  offense  is  committed,  at  the  instance  of  the 
Department  of  Agriculture  or  any  other  person  in  the 
name  of  the  People  of  the  State  of  Illinois,  as  plain- 
tiff, and  shall  be  recovered  in  an  action  of  debt." 

Plaintiff  interprets  the  statute  as  affording 

alternative  relief.   He  insists  that  under  the  first 
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pars  graph  of  the  section  an  offender  may  be  proceeded 
against  by  information  prosecuted  by  the  People  of  the 
State  of  Illinois,  but  that  under  the  second  paragraph 
an  original  suit  in  debt  may  be  instituted  for  "the  fine" 
by  any  person  on  relation  of  the  People  of  the  State  of 
Illinois.   He  relies  upon  People  v.  Milwaukee  Dairy  Co., 
2)+1+  111.  App.  31*!,  an  action  in  debt  for  violation  of  the 
Illinois  dairy  products  law  and  the  Illinois  dairy  and 
food  law,  where  it  was  held  that  suit  brought  under  the 
provisions  of  a  statute  providing  for  fine  or  imprisonment, 
or  both,  is  a  civil  and  not  a  criminal  action.   It  is  to 
be  observed,  however,  in  that  case  that  the  statement  of 
claim  was  brought  by  the  People  of  the  State  of  Illinois 
and  concluded  in  the  manner  specified  in  the  constitutional 
provision  for  the  maintenance  of  criminal  actions. 

The  authority  relied  upon  for  the  conclusions 
reached  in  People  _v.__ Milwaukee  Dairy  Cc.  is  People  v. 
Gartenstein,  2^8  111.  51+65   however,  in  the  Gartenstein 
case  the  statute  under  construction  had  to  do  with  the 
unauthorized  practice  of  medicine,  and  provided  that  a 
person  practicing  medicine  without  a  license  "shall 
forfeit  and  pay  to  the  People  of  the  State  of  Illinois, 
for  the  use  of  the  State  Beard  of  Health,  the  sum  of  $100 
for  the  first  offense  and  $200  for  each  subsequent  offense, 
to  be  recovered  in  an  action  of  debt  before  any  court  of 
competent  jurisdiction."   It  thus  appears  that  in  the 
Gartenstein  case  the  court  was  dealing  with  a  statute 
which  contained  no  provisions  as  to  imprisonment,  but 
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provided  for  the  institution  of  a  civil  suit  to  collect  a 
penalty  and  for  no  $ther  kind  of  proceeding  whatsoever. 
In  the  instant  case,  in  referring  to  offenses  arising 
under  the  Act,  section  39a  (par.  ^1)  provides,  "*  *  *  and 
whoever  offers  for  sale,  exposes  for  sale  or  sells  any 
food  which  is  adulterated  or  misbranded  or  that  violates 
any  of  the  previsions  of  this  act  shall  be  guilty  of  a 
misdemeanor  and  punished  as  herein  provided."   (Italics 
ours.)   Section  hi   provides  for  the  first  offense  a 
minimum  and  maximum  fine  ($15  and  $100)  and  a  maximum 
imprisonment  (not  exceeding  thirty  days),  or  both.  We 
are  of  the  opinion  that  the  offense  charged  was  a  criminal 
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offense  within  the  meaning  of  the  Constitution  of  1870. 
Moreover  defendant,  if  found  guilty  of  the  violations 
charged,  was  entitled  to  have  the  amount  of  the  fine  or 
length  of  the  imprisonment,  or  both,  determined  by  the 
trial  court,  such  determination  to  be  based  upon  the  evi- 
dence adduced  at  the  trial.   We  conclude,  therefore,  that 
the  action  brought  by  the  plaintiff  was  void  and  unauthor- 
ized, and  the  judgment  of  the  Municipal  ("curt  of  Chicago 
is  affirmed. 

Judgment  affirmed. 

Schwartz  and  Robscn,  JJ.,  concur. 


.' 


^36 

MAUDE  KRUTCKOFF,  ) 

Appellant,    )   APPEAL  FROM  SUPERIOR 

) 

v.  )    COURT,  COOP  COUNTY. 

) 
MABEL  KRUTCKOFF  et  al.  ,        )  _    't 

Appellees.    )      Q  A  ■■-.    '  \ 

MR.  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION 
OF  TPIE  COURT. 

Plaintiff,  Maude  Krutckoff,  appeals  frem  two  orders, 
one  dated  September  25,  1950,  dismissing  her  amended  com- 
plaint, the  ether  of  September  28,  1950,  denying  her 
motion  to  vacate  said  order  of  dismissal.  The  dismissal 
was  on  motions  of  defendants  Mabel  Krutckoff  and  Charles 
F.  Schultz,  individually  and  as  executors  of  the  estate 
of  Charles  Krutckoff  (defendant  Mabel  Krutckoff  s  deceased 
husband),  and  Beryl  H.  Skivington,  plaintiff's  daughter. 

The  complaint  consists  of  three  counts.   Count  I, 
which  seeks  relief  in  equity,  alleges  substantially  that 
plaintiff   is  the  divorced  wife  of  deceased  Charles 
Krutckoff,  who  died  October  11,  19*f8,  and  who  obtained 
a  divorce  from  plaintiff  in  192  5  in  the  Superior  Court 
of  Cook  County,  Illinois,  as  a  result  of  fraud  predicated 
on  false  personal  service;  that  in  1926  when  the  plaintiff 
discovered  such  fraud,  an  oral  agreement  was  entered  into 
between  herself  and  the  decedent  whereby  Krutckoff,  "in 
order  to  forestall  and  avoid  adverse  and  scandalous  pub- 
licity and  possible  criminal  prosecution  for  his 
duplicitous  acts,"  agreed  to  make  provision  in  his  will 
to  pay  her  for  her  lifetime  the  alimony  directed  to  be  paid 
by  the  decree  of  the  Superior  Court,  and  to  devise  one-half 
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of  his  estate  to  the  plaintiff;  that  thereafter,  in  February 
of  1935,  as  a  result  of  an  accounting  it  was  determined  that 
decedent  was  in  arrear  in  alimony  payments  in  the  sum  of 
$8,000;  that  a  new  agreement  was  entered  into  containing 
substantially  the  provisions  of  the  1926  agreement  but 
providing  for  a  reduction  in  alimony,  in  which  decedent 
agreed  to  make  provision  for  the  accumulated  arrearages. 

Count  II  incorporated  substantially  the  allegations 
of  Count  I  and  asks  that  a  judgment  at  law  in  the  sum  of 
$500,000  be  entered  against  the  defendants  Mabel  Krutckoff 
and  Charles  F.  Krutckoff  because  of  their  failure  to  per- 
form the  oral  agreement  of  the  decedent  to  execute  a  will . 
Count  III  Incorporates  the  same  allegations  and  asks  for  a 
judgment  against  Mabel  rrutckoff,  individually  in  the  sum 
of  $500,000  for  actual  damages,  and  fP250,000  as  punitive- 
damages,  for  failure  to  carry  out  the  oral  agreement  of  the 
decedent  to  execute  a  will. 

Defendants  moved  to  dismiss  the  complaint  and  the 
motions  were  allowed.  We  are  of  the  opinion  that  the  dis- 
missal of  the  complaint  was  proper.   In  the  first  place 
decedent's  failure  to  carry  out  his  alleged  premise  con- 
stituted a  breach  of  contract  and  plaintiff's  remedy  was 
a  claim  against  the  estate.   The  Probate  Court  of  Cook 
County  has  exclusive  jurisdiction  to  hear  and  determine 
such  claims  against  decedents'  estates.?- Goodman  v.  McLennan, 
33*+  111.  App.  ^05.   Furthermore,  the  measure  of  damages  in 
such  a  suit  would  be  the  value  of  the  property  promised  to 
be  bequeathed,  which  should  be  ascertained  and  determined 
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in  the  Probate  Court.  Injre  Estate  of  Johnson,  389  111. 
*+25,  !+29.  Moreover  it  appears  from  the  complaint  filed 
herein  that  the  consideration  for  the  alleged  oral  con- 
tract was  the  promise  of  the  plaintiff  to  the  decedent 
not  to  reveal  to  the  court  the  fraud  end  imposition 
imposed  upon  it  in  the  divorce  proceedings.   Obviously  such 
a  contract  is  violative  of  every  principle  of  good  morals 
and  is  contrary  to  public  policy. 

The  appeal  is  without  merit,  and  the  orders  of  the 
Superior  Court  of  Cock  County  appealed  from  arc  therefore 
affirmed. 

Orders  affirmed. 
Schwartz  and  Robson,  J J ,   concur. 
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J.  FRANK  LINDSEY, 


Appellant, 


v. 


APPEAL  FROM  CIRCUIT 
COURT,  COCK  COUNTY. 


SAMUEL  S.  EPSTEIN  and 
LIBERTY  NATIONAL  BANK 
OF  CHICAGO,  as  Trustee 
under  Trust  No.  6578, 

Appellees. 

MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT . 

This  is  an  action  for  real  estate  broker's  commis- 
sions by  J.  Frank  Lindsey  (appellant),  agajnst  Samuel  S. 
Epstein  (appellee),  and  the  Liberty  National  Bank  of 
Chicago,  as  trustee  under  Trust  No.  657?  (appellee). 

Plaintiff's  second  amended  complaint  consists  of 
two  counts.   Count  I  alleges  that  plaintiff,  a  licensed 
real  estate  broker,  obtained  from  defendant  Epstein  a 
written  contract  for  the  sale  of  certain  property  located 
In  Oak  Park,  Illinois.  The  listing  agreement  stipulated 
a  sales  price  of  $130,000.00  with  the  balance  of  the 
purchase  over  and  above  the  mortgage  to  be  paid  in  cash. 
Plaintiff  secured  the  buyer,  one  Pasquale  R.  Micaletti, 
on  April  27,  1950,  and  presented  to  defendant  a  written 
offer  signed  by  Micaletti  to  purchase  the  property  for 
$130,000,00,  less  the  unpaid  balance  of  the  existing 
mortgage,  with  an  earnest  money  deposit  to  be  held  by 
the  Chicago  Title  &  Trust  Company  or  B^ird  &  Warner. 
Defendant  Epstein  refused  the  offer  and  refused  to  pay 
plaintiff  his  commission  of  $6,500.00,  which  he  seeks 
to  recover. 
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Under  Count  II  plaintiff  alleges  in  the  alter- 
native that  the  Liberty  National  Bank  of  Chicago  held 
title  to  the  premises  as  Trustee  under  a  land  trust.   He 
further  alleges  that  said  trustee  authorized  and  directed 
the  defendant  to  procure  a  listing  agreement  for  the 
sale  of  the  property.  The  remaining  allegations  of 
Count  II  are  the  same  as  Count  I  except  that  it  alleges 
that  the  offer  was  presented  to  and  refused  by  the 
trustee.  Plaintiff  in  the  alternative  seeks  to  recover 
his  commission  from  defendant  trustee. 

Defendants  filed  their  answer  denying  that  plain- 
tiff ever  procured  a  buyer  ready,  willing  and  able  to 
purchase  on  the  terms  and  conditions  as  set  forth  in  the 
listing  agreement  and  that  no  binding  contract  was  ever 
presented  to  the  defendants  pursuant  to  the  terms  of 
said  listing  agreement.  The  defendant  bank,  as  trustee, 
stated  that  it  held  only  the  naked  legal  title  to  the 
premises  and  that  under  the  trust  agreement  the  manage- 
ment of  the  property  was  in  the  beneficiaries  and  that 
the  trustee  had  no  duties  to  perform  except  on  the 
written  direction  as  provided  and  that  no  beneficiary 
had  the  power  to  bind  the  trustee. 

Defendants  filed  their  motion  for  summary  judgment 
supported  by  affidavits.   Plaintiff  filed  his  affidavit 
of  merits  in  opposition  tc  defendants'  notion  for 
summary  judgment  which  consisted  of  affidavits  of  certain 
of  the  parties  to  the  transaction.  The  trial  court 
granted  defendants'  motion  and  summary  judgment  was 


S 


-3- 

entcred  against  plaintiff.   Plaintiff  contends  that  the 
trial  court  was  in  error  in  that  defendants  failed  to 
establish  beyond  a  reasonable  doubt  that  they  were 
entitled  to  judgment  and  that  questions  of  fact  were 
raised  that  were  for  decision  by  the  jury. 

It  has  been  decided  repeatedly  in  this  state  that 
the  affidavits  of  the  moving  party  in  a  motion  for  summary 
judgment  must  be  strictly  construed  and  the  defending 
parties'  affidavits  liberally  construed.   Where  the 
defendant  moves  for  summary  judgment  he  must  establish 
his  defense  beyond  a  reasonable  doubt.   If  it  appears 
that  there  is  a  material  issue  of  fact,  it  must  be  sub- 
mitted to  the  jury  or  a  court  without  a  jury.   Bertlee 
Co.,  Inc.  v.  Illinois  Publishing  and  Printing  Company, 
320  111.  App.  ^90?   Scharf  v.  Waters,  328  111.  App .  525; 
Great  Atlantic  &   Pacific  Tea  Co.  v.  Town  of  Bremen,  327 
111.  App.  393;   Gliwa  v.  Washington.  Polish  Loan  &  Bldg. 
Ass'n,  310  111.  App.  h-65.      Therefore  the  affidavits  of 
the  respective  parties  must  be  construed  with  this  law 
in  mind . 

The  facts  revealed  by  the  affidavits  of  the  parties 
show  that  the  listing  contract  in  question  was  executed  by 
defendant  Epstein  on  January  16,  1950,  for  the  sale  of 
certain  premises  in  Oak  Park.   The  sale  price  was 
$130,000.00  subject  to  an  incumbrance.   The  sale  price 
over  and  above  the  incumbrance  was  to  be  paid  in  cash.   A 
five  per  cent  commission  was  payable  to  the  plaintiff  but 
no  deposit  required.  Epstein  reserved  the  right  to  revoke 


-k- 

the  listing  by  registered  letter  at  any  tine  before  a 
purchaser  was  procured  for  the  property.   It  was 
executed  by  Epstein  as  owner. 

On  the  date  of  the  execution  of  the  listing 
contract,  legal  title  was  held  and  continued  to  be 
held  by  defendant  Liberty  National  Bank  of  Chicago  as 
trustee  of  a  naked  lane1  trust.   The  beneficial  owners 
of  the  land  trust  were  defendant  Epstein's  wife 
Florence  an^  daughter  Rita,  Evelyn  S.  Weinrob,  Lillian 
Feliman  and  Jack  L.  Kaufman.   By  the  terms  of  the  trust 
agreement,  Epstein  and  one  Alec  E.  Weinrob,  attorney, 
were  granted  the  right  to  direct  the  Liberty  National 
Bank  as  trustee  to  make  deeds  for  or  otherwise  deal 
with  the  title  to  the  property. 

Thereafter,  on  April  18,  1950,  Lindsey  in 
cooperation  with  one  B.  A.  Feller  of  Baird  &  Warner, 
procured  an  offer  from  one  Pasauale  Micaletti  for 
$130,000,00,  the  amount  stipulated  in  the  listing  agree- 
ment.  The  offer  was  made  in  writing  on  a  Chicago  Real 
Estate  Beard  Sale  Contract  Form  No.  999,  signed  by 
Micaletti,  and  provided  for  a  deposit  of  $5,000.00. 
This  information  was  communicated  to  Epstein  by  letter. 

On  April  19  Lindsey  and.  Feller  went  to  Epstein's 
office  and  met  with  Rita  Epstein,  daughter  of  defend- 
ant Epstein,  and.  Albert  J.  Gilson,  a  lawyer.   Gilson  had 
been  requested  by  Epstein  to  examine  the  offer.  Plaintiff 
was  informed  by  Gilson  that  they  had  a  deal  if  the  com- 
mission was  reduced.  This  Lindsey  and  Feller  refused 
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to  do.  A  subsequent  meeting  was  held  on  the  following 
day  with  Gilson,  and  Lindsey  agreed  to  reduce  his 
commission  to  $h1 000. 00.   Defendants  contend  that 
Gilson  objected  to  a  rider  setting  forth  the  amount 
of  the  rents,  which  was  in  excess  of  the  amount  approved 
by  the  0.P.A,  Plaintiff  contends  that  Miss  Epstein  had 
authorized  this  rider  and  that  there  had  been  no  objec- 
tion by  Gilson.  A  subsequent  meeting  was  held  with 
Alec  Weinrob,  an  attorney  who  represented  Evelyn  S. 
V/einrob,  Lillian  Feliman  and  Jack  L.  Kaufman.   He 
objected  to  the  rental  rider  and  asked  to  have  the 
amount  reduced  or  to  hold  up  the  closing  of  the  deal 
until  the  increase  of  rents  as  shown  by  the  rider  was 
approved  by  the  C.P.A.  Another  objection  was  registered 
by  Weinrob  to  the  provision  that  Baird  &  Warner  hold  the 
earnest  money  and  contract  in  escrow.  This  was  countered 
with  the  recommendation  by  plaintiff  that  the  Liberty 
National  Bank,  which  held  title  to  the  property  as 
trustee,  or  Chicago  Title  &  Trust  Company  act  as  escrowee. 
Weinrob  refused  to  agree  to  either  of  these  alternatives. 
Weinrob  contends  that  at  the  close  of  the  conference, 
because  of  the  difficulties,  he  informed  plaintiff  that 
on  behalf  of  the  beneficiaries  he  was  calling  off  the 
deal  and  that  plaintiff's  listing  was  cancelled  and  his 
agency  revoked.   Plaintiff  denies  that  any  such  statement 
was  made. 

Defendants  contend  that  Weinrob  also  proposed 
that  the  contract  be  signed  by  the  trust  beneficiary 
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rather  than  by  himself  as  attorney  for  the  trustee.  This 
plaintiff  denies.  After  the  meeting  with  Weinrob,  plain- 
tiff obtained  Micaletti's  consent  to  eliminate  the  O.P.A.. 
rental  increase  of  $1,000.00. 

Plaintiff  contends  that  on  the  morning  of  April 
27  he  informed  Rita  Epstein  that  the  contract  had  been 
revised  to  meet  defendants'  objection  to  the  rental  rider 
and  that  he  desired  to  have  a  meeting  with  reference  to 
concluding  the  deal.   On  this  same  day  a  letter  was 
written  by  defendant  Epstein  stating  that  Attorneys 
Gilson  and  Wcinrob  had  advised  him  that  the  condition 
and  terms  of  the  contract  were  not  satisfactory  to  the 
owners  and  any  offer  of  sale  made  by  him  or  any  of  the 
trust  beneficiaries  was  revoked.  The  letter  did  not 
specify  what  the  unsatisfactory  terms  were.  This  letter 
was  not  received  by  Lindsey  until  the  28th.   Flaintif^ 
went  to  Epstein's  office  but  did  not  see  defendant 
Epstein.   He  presented  the  revised  contract  to  his 
daughter,  Rita.  She  refused  to  discuss  it.   On  the  same 
day  Lindsey  mailed  a  letter  to  Epstein  at  his  office 
stating  that  Micaletti  stood  ready,  willing  and  able  to 
buy  the  premises  for  $130,000.00,  all  c-sh  down  to  the 
mortgage,  with  a  rental  rider  of  $22,716.00. 

An  examination  of  the  affidavits  indicates  that 

the  final  contract,  as  submitted  by  plaintiff  to  defendant 

Epstein,  substantially  complied  with  all  of  the  terms  of 

the  listing  agreement  and  that  the  objections  raised  were 
/ 

in  a  large  part  frivolous.   Spcnr.lcr  v.  Biger,  255  HI. 
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App.  3225   Smith,  Execrx,  v,  Keeler.  151.  Ill,  ?18. 

No  question  is  raised  by  defendants'  affidavits 
as  tc  the  fact  that  the  purchaser  was  not  ready,  willing 
and  able  tc  buy,  and  at  no  time  during  the  negotiations 
was  any  question  raised  as  to  the  ability  of  Micaletti 
to  purchase  the  property.   For  the  purpose  of  the  motion 
in  question,  this  must  then  be  presumed  to  be  admitted. 
Defendants'  subsequent  attempt  to  revoke  the  listing, 
therefore,  had  no  legal  effect.   Fox  v.  Ryan,  2^-C  111. 
391;   Fur get t  v.  Weinrank,  219  111.  App.  28. 

A  study  of  the  facts  above  set  forth  shows  clearly 

that  defendants'  right  to  a  judgment  is  not  free  from 

doubt.   Issues  of  fact  are  raised.   Applying  the  law 

heretofore  cited,  the  inescapable  conclusion  is  reached 

that  the  trial  court  erred  in  allowing  defendants'  motion. 

Judgment  of  the  Circuit  Court  is  reversed  and  the  cause 

remanded  with  directions  to  overrule  the  motion  for 

summary  judgment. 

Judgment  reversed  and  the  cause 
remanded. 

Tuohy,  P.  J.,  and  Schwartz,  J.,  concur. 
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JACOB  B.  RCTHSTEIN  and 
F.  D.  DOTS  OF,  d/b/a 
BUSINESS  CREDIT  COMPANY, 

Appellee, 


v. 


LEGION  ICE  CREAM  COMPANY, 

Appellant. 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


3  45I.A.  8 

MP,.  JUSTICE  R03S0N  DELIVERED  THE  OPINION  OF  THE 
COURT. 

This  was  an  action  in  tort  for  damages  in  the  sum 
of  $615.00  for  the  alleged  wrongful  conversion  by  defend- 
ant of  certain  personal  property,  which  the  plaintiff 
claimed  under  a  chattel  mortgage  and  which  defendant 
claimed  under  two  prior  chattel  mortgages.   Plaintiff 
made  an  oral  motion  for  summary  judgment  and  the  court 
sustained  it  and  entered  judgment,  against  defendant  for 
$•+65.00  and  costs.   Defendant  appealed  from  that  order 
and  judgment . 

Appellee  failed  to  file  a  brief  in  this  case  and 
the  decision  is  based  upon  the  abstract  of  record  and  the 
brief  and  argument  for  appellant. 

Several  grounds  are  relied  on  by  the  defendant 
for  reversal  but  the  court's  decision  can  be  reached  on 
the  one  point,  that  a  motion  for  summary  judgment  must 
be  in  writing. 

Subparagraph  3  of  Rule  72  of  the  Civil  Practice 

Rules  of  the  Municipal  Court  of  Chicago  provides: 

"Every  motion  for  summary  judgment  shall  be  filed 
and  notice  thereof  served  upon  the  adverse  party  together 
with  copies  of  the  supporting  affidavits  and  all  other 
papers,  at  least  five  days  before  the  hearing  of  such 
motion.  *  *  *" 
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Subparagraph  1  of  Rule  73  of  that  Court  provides: 

"Affidavits  in  support  of  and  in  opposition  to  a 
motion  by  plaintiff  or  defendant  for  summary  judgment  shall 
be  made  on  the  personal  knowledge  of  the  affiants;  shall 
set  forth  with  particularity  the  facts  upon  which  the 
claim,  counter-claims  or  defense  is  based,  shall  have 
attached  thereto  sworn  or  certified  copies  of  all  papers 
upon  whi ch  the  party  relies;  shall  not  consist  of  con- 
clusions but  of  such  facts  as  would  be  admissible  in  evi- 
dence; and  shall  affirmatively  show  that  the  affiant  if 
sworn  as  a  witness  can  testify  competently  thereto.  *  *  *n 

An  examination  of  the  record  shows  that  no  affidavits 
or  supporting  documents  were  filed  with  the  motion  for  sum- 
nary  judgment.   Under  no  stretch  of  the  imagination  does 
this  meet  the  requirement  of  the  foregoing  rules.  The 
court  was  in  error  in  passing  upon  an  oral  motion  for 
judgment  without  affidavits  in  support  thereof.  Rakowski 
v.  Metropolitan  Life  Insurance  Co.,  313  111.  App.  579. 

The  order  of  the  Municipal  Court  entering  a  judg- 
ment for  the  plaintiff  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Judgment  reversed  and  cause 
remanded. 

Tuohy,  P.  J.,  and  Schwartz,  J.,  concur. 
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RAY  LEWIS, 


) 


Appellant,     ) 


v. 


CHECKER  TAXI  COMPANY, 
a  corporation,  and 
GEORGE  L.  RUBER, 

Appellees  . 


f     APPEAL  FROM  SUPERIOR  COURT 

) 

) 

) 
) 


COOK  COUNTY. 


j  3  45 

MR.  JUSTICE  ROBSCN  DELIVERED  THE  OPINION  OF  THE 


COURT . 

Plaintiff,  Ray  Lewis  (appellant),  filed  his  com- 
plaint against  defendants  Checker  Taxi  Company,  a  corpo- 
ration, and  George  L.  Ruben  (appellees),  to  recover 
damages  for  personal  Injuries  sustained  when  he  attempted 
to  alight  from  defendant  Checker  Taxi  Company's  taxicab 
in  which  he  was  riding  as  a  paying  passenger.   Trial  was 
had  before  a  jury  and  at  the  close  of  all  the  evidence 
both  of  the  defendants  made  motions  for  directed  verdicts 
of  "not  guilty,"  upon  which  the  court  reserved  its  ruling. 

Upon  submission  of  the  case  to  the  jury  at  the 
close  of  all  the  evidence  the  jury  was  unable  to  agree 
upon  a  verdict  and  thereupon  the  jury  was  discharged. 
Thereafter  the  trial  court  granted  the  motion  of  the 
defendants  for  directed  verdicts  of  not  guilty,  entered 
judgment  against  plaintiff  and  in  favor  of  both  of  the 
defendants  upon  said  verdicts.   The  court  denied  plain- 
tiff's motion  for  a  new  trial  and  also  denied  plaintiff's 
motion  in  arrest  of  judgment. 

The  facts  reveal  that  defendant  Checker  Taxi 
fiompany's  driver  had  picked  up  the  plaintiff  at  his  place 
of  business  and  was  requested  to  drive  to  his  home  at  925 
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Carmen  avenue,  Chicago,  Illinois.   Kc  carried  with  him  a 
table  lamp  with  shade  which  he  placed  alongside  of  him  on 
the  seat  of  the  cab.  The  driver  proceeded  to  the  street 
on  which  plaintiff  lived.  Carmen  avenue  is  about  forty- 
feet  wide.   The  street  was  slippery  and  cars  were  parked 
along  both  sides  of  it.   As  the  cabdriver  entered  the 
street  he  was  proceeding  in  a  westerly  direction  on  the 
north  site.   He  pulled  into  the  eastbound  lane  about 
thirty  to  forty  feet  from  plaintiff's  residence  and  pro- 
ceeded to  drive  over  to  the  left,  or  south  side  of  the 
street,  until  he  came  In  front  of  plaintiff's  home.  The 
cabdriver  stopped  the  car  on  the  left  side  of  the  street   I 
toe  close  to  errs  parked  alone  the  left  curb  to  permit 
plaintiff  to  disembark  from  the  left  si^e  of  the  cab. 
Plaintiff  pai--'1  his  fere  by  riving  the  driver  $2.00,  telling 
him  to  keep  the  chancre.  Plaintiff  states  that  he  asked  the 
A river,  "How  does  it  lock?"   The  driver  said,,  "O.K."  and 
thereupon  released  the  catch  en  the  right  rear  c'oor  and 
pushed  it  open  a  bit.  As  plaintiff  pushed  the  ^oor  further 
open  with  his  right  shoulder  in  an  attempt  to  get  out  of  the 
cab,  defendant  Puben's  automobile,  which  was  traveling 
behind  the  taxicab,  proceeded  past  the  right  side  of  the 
cab  at  a  speed  of  approximately  ten  miles  an  hour  and 
collided  with  the  opening  right  rear  door.  The  door 
slammecl  against  the  plaintiff  who  was  knocked  into  the  cab 
and  sustained  injuries  to  his  head,  face,  teeth  and  other 
parts  of  his  body. 

Plaintiff  contends  that  the  court  erred  in  granting 
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the  motion  for  directed  verdict  as  to  the  Checker  Taxi 

Company  on  the  grounds  that  it    (1)  was  guilty  of  negli- 
gence in  not  providing  a  safe  piece  for  plaintiff  to 
disembark,  and  (2)  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  as  a  matter  of  law  such  as 
would  give  the  court  the  right  to  direct  a  verdict  of 
not  guilty.   Plaintiff  further  contends  that  the  court 
erred  in  granting  the  motion  for  directed  verdict  as  to 
the  defendant  George  L.  Ruben   in  that  defendant  Fuben  was 
guilty  of  negligence  in  permitting  his  car  to  collide 
with  the  door  of  the  cab  when  he  should  have  had  knowledge 
that  the  plaintiff  might  attempt  to  disembark  therefrom. 
In  passing  upon  defendants'  motions  for  directed 
verdicts  at  the  close  of  all  the  evidence,  the  court 
should  consider  only  the  evidence  favorable  to  the  plain- 
tiff, rejecting  any  contradictory  evidence,  and  should 
determine  whether  that  evidence  standing  alone  and  admitted 
to  be  true  together  with  all  legitimate  conclusions  and 
inferences  that  may  be  drawn  therefrom  most  favorable 
to  plaintiff  fairly  tends  to  support  his  cause  of  action. 
Gorczynski  v.  Nugent.  ^02  111.  1^7;  Weinstein  v.  Metro- 
politan Life  Insurance  Co..  389  111.  571?  ffauser  y.  Wabash 
Railroad  Co.,  3I+-I  111.  App.  31.   It  was  necessary  that 
plaintiff  establish  the  essential  elements  of  this  cause 
of  action  for  negligence  by  showing  (n)  the  existence  of 
a  legal  duty,  (b)  a  negligent  failure  to  perform  that 
duty,  and  (c)  an  injury  as  a  proximate  result  of  such 
negligence.   McClure  v.  Hoopeston  Gas  Co.,  303  111.  89; 


Langs  ton  v.  Chicago  &  K.  W.  Ry.  Co.,  398  111.  2^+8;  Minters 
v.  Mid-City  Management  Corp.,  331  111.  App .  6^. 

An  examination  of  the  evidence  against  the  defend- 
ant Checker  Taxi  Company,  shows  that  the  plaintiff  was  a 
passenger  in  the  cab.  The  carrier  owed  him  the  highest 
degree  of  care.   Louis  v.  Checker  Taxi  Company,  318  111. 
App.  71;   Frank  Parmelee  Co.  v.  Wheelock,  127  111,  App, 
500. 

Defendants  contend  that  the  failure  of  plaintiff 
to  properly  ascertain  whether  it  was  safe  to  alight  or 
not  was  adequate  for  the  court  to  direct  a  verdict  on  the 
grounds  of  contributory  negligence.   This  view  we  do  not 
hold  tenable  in  that  plaintiff  asked  defendant  driver  if 
it  was  safe  to  alight  and  he  said,  "O.K."  and  opened  the 
catch  on  the  door.  We  are  of  the  opinion  that  on  making 
the  statement  and  opening  the  door  the  plaintiff  was 
justified  in  believing  that  the  driver  had  observed  that 
it  was  safe  for  him  to  alight.   It  was  the  negligent  act 
of  the  driver  in  pulling  too  close  to  the  parked  cars  on 
the  wrong  side  of  the  street  that  necessitated  plaintiff's 
attempting  to  get  out  of  the  right-hand  door.   Plaintiff 
had  not  left  the  cab  but  had  merely  pushed  the  door  open 
about  a  foot  when  the  car  driven  by  the  defendant  Ruben 
struck  the  door  throwing  the  plaintiff  to  the  floor  and 
injuring  him. 

We  are  of  the  opinion  that  plaintiff  made  out  a 
prima  facie  case  against  the  cab  company  on  the  foregoing 
facts  both  as  to  the  negligence  of  the  cab  company  and  the 
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exercise  of  due  core  on  his  part.  Neither  of  those 
questions  could  be  properly  decided  by  the  trial  court 
as  a  matter  of  law,  but  both  were  questions  of  fact  for 
the  determination  of  the  jury.   Jacobs  en  v.  Cunnings, 
318  111.  App.  If6>+,  lf8l. 

We,  therefore,  find  that  the  trial  court  erred 
in  sustaining  a  motion  for  a  directed  verdict  for  the 
defendant  Checker  Taxi  Company. 

An  examination  of  the  testimony  of  the  plaintiff 
and  of  the  defendants  as  to  the  acts  of  defendant  Ruben, 
shows  that  the  plaintiff  did  not  see  Ruben's  car  prior 
to  the  time  that  it  struck  the  doer  of  the  taxicab. 
Ruben's  testimony  is  undisputed  that  he  was  proceeding 
along  carefully  at  a  speed  of  fifteen  to  twenty  miles 
per  hour  following  the  cab;  that  he  saw  the  caVriver 
pull  to  the  left  side  of  the  street;  that  when  he  saw 
it  slow  down  he  slowed  down  to  about  ten  miles  per  hour. 
At  that  time  he  was  about  fifteen  feet  behind  the  cab. 
The  cab  came  to  a  stop  an^  he  proceeded  to  pass  it  when 
suddenly  the  door  was  pushed  open  and  he  collided  with 
it.   He  was  driving  in  his  own  lane  of  traffic.  These 
facts  lead  to  the  inescapable  conclusion  that  plaintiff 
failed  to  show  or  prove  any  negligence  on  the  part  of 
the  defendant  Ruben. 

The  trial  court  was  justified  in  entering  a  ver- 
dict of  net  guilty  as  to  the  defendant  George  L.  Ruben. 

The  order  of  the  trial  court  directing  a  verdict 
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of  not  guilty  as  tc  the  defendant  Checker  Taxi  Company  is 

reversed  and  remanded  for  a  new  trial. 

The  directed  verdict  of  not  guilty  as  to  the 

defendant  George  L.  Ruben  is  affirmed. 

Affirmed  in  part,  reversed 
in  part. 

Tuohy,   P.    J.,   and      Schwartz,    J.,    concur. 
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HENRY  S.  BLUM, 

Plaintiff  —  Appellee, 
v. 
MORRIS  KURTZON, 

Defendant  ~  Appellant, 


APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  suit  for  attorney's  fees  and  expenses. 
Trial  without  a  jury  resulted  in  a  judgment  for  $26,326,75 
in  plaintiff's  favor.   Defendant  has  appealed. 

The  complaint  is  in  eighteen  counts.   The  first 
count  alleges  rendition  of  legal  services  at  defendant's 
request  from  May,  19^4  to  January,  1948,  and  the  reasonable 
value  of  the  services.   These  allegations  are  included  by 
reference  in  the  remaining  seventeen  counts.   In  each  of 
these,  plaintiff  alleges  an  account  stated  on  various  dates 
during  the  period  mentioned.   In  the  bill  of  particulars,  it 
Is  stated  that  defendant  expressly  agreed  to  pay  plaintiff 
and  his  associates  respectively  $25.00,  $20.00,  $15.00  and 
$5.00  per  hour. 

■ 

The  issues  made  at  the  trial  were  whether  the 
services  rendered  were  necessary  or  of  the  value  claimed; 
whether  there  was  an  agreement  on  hourly  rates;  and  whether 
plaintiff  was  required  to  allege  and  prove  the  fairness  of 
the  charge  s . 

The  questions  on  appeal  are  whether  the  contract 
is  unenforceable  as  against  public  policy,  and  whether  the 
judgment  is  against  the  manifest  weight  of  evidence. 


With  respect  to  the  first  question,  defendant 
contends  that  plaintiff  accepted  employment  as  defendant's 
attorney  merely  to  harass  defendant's  adversaries  and  delay 
settlement,  and  that  the  plaintiff  thereby  violated  Canon 
30  of  the  American  and  Chicago  Bar  Associations1  Code  of 
Ethics.   This  point  was  not  raised  by  defendant  in  his 
pleadings  or  at  the  trial.   We  are  ashed  to  pass  on  the  con- 
tention notwithstanding  this  fact.   We  think  that  where  a 
contract  is  not  by  its  express  terms  against  public  policy 
but  rests  upon  proof,  the  defense  must  be  raised  in  the 
trial  court  and  the  plaintiff  be  given  an  opportunity  to 
meet  the  defense.   Crichf ield  v.  Bermudez  Asphalt  Paving 
Company,  17  4  111.  14-66,    483— ^»   In  this  case  the  question 
of  harassment  is  disputed  here  but  was  not  raised  in  the 
trial  court.   It  follows,  therefore,  that  the  point  is  not 
properly  before  us  and  we  shall  not  consider  it. 

Implied  in  the  question  on  manifest  weight  of 
evidence  are  questions  of  burden  and  quantity  of  proof 
arising  from  the  nature  of  the  attorney—client  relationship. 
Plaintiff  did  not  rely  at  the  trial  upon  the  presumptive 
obligation  arising  from  the  rendition  of  the  accounts  which 
it  is  alleged  defendant  in  each  instance  retained  with 
neither  question  nor  objection,  and. in  some  instances  made 
substantial  payments  on  the  account.   The  attorneys  recog- 
nized at  the  trial  that  unlike  the  rule  with  respect  to 
accounts  stated  in  ordinary  relationships,  an  attorney  has 
the  burden  of  showing  the  fairness  of  the  account  based  on 
the  attorney— client  relationship.   Woods  v.  First  National 
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3ank  of  Chicago ,  314  111.  App.  3^0;  Gomerford  v.  Loewenbeln, 

227  111.  App.  321;  Henry  and  Robinson  v.  Parle  Fire  Proof 
Storage,  Company,  222  111.  App.  317;  Henry  and  Robinson  v. 
LeKoyne,  219  111.  App.  313,*  Ward  v.  Yancey,  78  111.  App.   368. 

Plaintiff's  attorney  assumed  the  burden  of  proving 
an  agreement  for  fees  based  on  hourly  rates  before  plaintiff 
entered  into  the  relationship,  and  in  general  terms,  the 
nature  of  services  rendered  which  were  the  basis  of  the  state- 
ments of  account.   Plaintiff  testified  that  he  considered  the 
agreement  for  fees  and  the  corresponding  statements  rendered 
reasonable  in  view  of  his  expedience  and  the  nature  of  the 
services,   defendant  did  not  controvert  the  reasonableness 
of  the  fees  by  contrary  proof  before  the  judgment  was  entered 
nor  within  the  three  weeks  thereafter  during  which  he  was 
given  an  opportunity  to  present  that  testimony.   He  introduced 
schedules  of  minimum  fees  promulgated  by  the  Chicago  and 
Illinois  Bar  Associations.   These  schedules  obviously  do  not 
controvert  plaintiff's  testimony  on  this  issue. 

We  think  it  is  unnecessary  to  recite  the  evidence  in 
support  of  each  statement  of  account.   Copies  of  statements 
that  plaintiff  testified  were  sent  to  defendant  were  received 
in  evidence.   The  first  was  sent  April  1,  19^5 1  the  last 
December  31»  19^7.   Other  statements  covered  the  periods 
between  these  dates*   Plaintiff  testified,  with  respect  to 
each  statement^  to  "series  of  conferences,"  "numerous  meetings," 
"continuous  conversations,"  "days  of  arguments,"  "other 
questions,"  etc.   In  some  instances,  especially  on  cross- 
examination,  plaintiff's  testimony  was  more  specific  with 
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reference  to  numbered  cases,  particular  pleadings,  numbers 
of  pages  of  testimony,  and  types  of  cases.   There  were  also 
introduced  copies  of  original  time  sheets  covering  most  of 
the  time  consumed  in  rendering  the  services  for  which  the 
statements  were  rendered. 

The  time  sheets  are  typewritten,  each  consisting 
of  the  date  on  which  the  services  were  rendered,  the  general 
reference  to  what  was  done,  and  the  amount  of  time  consumed 
in  rendering  that  service.   The  description  in  many  instances 
is  "work  on  matter."  Most  of  the  references,  however *  are 
more  specific  in  describing  the  services.   There  are 
references  to  conferences  with  Kurtzon  and  other  named 
persons,  to  preparation  of  pleadings,  to  telephone  conver- 
sations Ttfith  named  persons,  preparation,  dictation,  con- 
ferences with  named  lawyers,  conferences. at  places  other  than 
plaintiff1 s  office,  and  at  named  plants.   It  is  needless 
for  us  to  recite  in  detail  the  contents  of  these  timesheets. 

Plaintiff  testified  that  each  day  that  he  rendered 
services  for  defendant,  he  made  "a  scrap  memorandum  of  the 
time,"  and  the  following  day  or  soon  thereafter  the  memoranda 
were  transcribed  on  the  time  sheets  by  plaintiff's  secretary. 
There  was  testimony  too  that  the  same  process  was  used. by 
plaintiff1 s  associates  in  recording  time  spent  by  them.   Many 
items  in  the  time  sheets  were  sufficiently  specific  to  enable 
defendant,  if  he  desired,  to  controvert  them  by  testimony 
of  persons  named  in  the  items. 
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We  cannot  say  that  the  trial  court  should  have 
disbelieved  testimony  for  plaintiff  that  the  statements  were_ 
mailed  by  him,  received  by  defendant,  discussed  between  them* 
and  approved  by  defendant.   We  cannot  say  the  trial  court 
should  not  have  believed  plaintiff's  testimony  that  in  each 
instance  after  a  statement  was  rendered  plaintiff  tendered 
time  sheets  which  were  the  basis  of  the  statements  to 
defendant  for  his  examination,  and  that  on  each  occasion 
defendant  did  not  avail  himself  of  the  opportunity  to  examine 
the  timesheets,  question  them,  ash  for  more  specific  inform- 
ation, etc.   The  trial  court  was  justified  in  believing  that 
before  plaintiff  rendered  any  services,  defendant" -had  agreed 
to  pay  $25.00  for  the  services  of  plaintiff  and  his  associate 
Kea.ting  (later  reduced  to  $20.00  per  hour  for  the  latter), 
$15.00  per  hour  for  associate  Sang,  and  $5*00  per  hour  for 
associo.te  DeFalco. 

The  trial  court  could  reasonably  find  from  the 
evidence  that  during  the  period  of  more  than  three  and  one- 
half  years,  defendant  made  ho  complaint,  made  payments  on 
account,  made  repeated  promises  to  pay,  and  disregarded  a 
letter  from  plaintiff  in  September,  19^6  calling  defendant's 
attention  to  the  growing  size  of  the  fee  bill,  and  to  the 
attorney's  pessimistic  outlook  of  the  good  to  be  derived 
from  the  litigation. 

Defendant  argues  that  the  exhibits  introduced  by 
plaintiff  in  making  proof  of  the  amount  of  the  fees  recover- 
able disclose  a  discrepancy  in  defendant's  favor  of  more 
than  $10,000.   This  argument  rests  on  a  calculation  of  the 
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tine  spent  as  recorded  on  the  timesheets  at  the  hourly  rates 
•claimed  by  plaintiff.   He  argues  also  that  the  exhibits  like- 
wise show  a  discrepancy  in  the  amount  of  costs  which  plain- 
tiff claims  to  have  incurred  and  which  were  allowed  in  the 
judgment. 

The  judgment  order  was  signed  February  23,  1950. 
A  motion  to  vacate  the  judgment  was  entered  and  continued  in 
order  to  give  defendant  an  opportunity  to  controvert  the 
reasonableness  of  plaintiff's  fees,  and  presumably  also  to 
permit  him  to  investigate  the  exhibits.   According  to 
defendant's  brief  filed  in  support  of  the  motion  to  vacate, 
plaintiff  overcharged  defendant  because  the  time sheets  in 
evidence  failed  by. more  than  $10,000  to  substantiate  the 
statements  of  fees.   Plaintiff  filed  an  opposing  brief  and 
affidavits  to  support  it.   From  these  affidavits  it  appears 
that  time  sheets  covering  services  by  plaintiff's  associates_ 
for  the  periods  from  December  26,  1945  to  September/ 21,  1946, 
April  24,  1946  to  November  29,  1946,  and  January  16,  1946  to 
September  20,  1946  were  lost  or  misplaced  and  were  not  in 
the  record.   It  further  appeared  that  the  missing  sheets  had 
been  lost  or  misplaced  in  preparation  for  the  trial,  were  not 
introduced  in  evidence,  and  that  the  omission  was  not  detected 
until  defendant's  brief  was  filed  in  the  trial  court.   It 
further  appeared  that  the  bill  of  particulars  filed  by  plain- 
tiff t  was  prepared  from  time  sheets,  including  the  mis  sing- 
ones,  were_  complete,  and  substantiated,  the  statements  of  fees. 
On  June  13,  1950  the  motion  to  vacate  was  denied. 


Each  statement  of  fees  contained  the  total  hours 
of  work  on  which  the  fees  were  based.   The  total  number  of 
hours  shown  on  the  statements  substantially  support So the 
statements  of  fees.   There  was  no  cross— examination  at  the 
trial  which  disclosed  the  missing  time  sheets  nor  which 
elicited  information  about  the  number  of  hours  consumed 
during  the  periods  mentioned.   We  think  that  the  statements 
and  testimony  in  support  of  them,  under  the  circumstances  in 
this  case,  were  sufficient  proof  of  what  the  statements 
contained. 

Defendant  contends  that  in  any  event  he  is  entitled 
to  a  credit  of  §6,000   arising  out  of  a  loan  transaction  which 
he  contends  was  made  for  plaintiff's  benefit  and  for  which 
defendant  was  to  have  received  credit  to  the  extent  of  the 
loan.   Plaintiff  testified  that  only  $4,000  of  the  loan  was 
to, be  applied  on  the  fee  account,  and  that  the  balance  of 
$6,000  represented  a  loan  by  defendant  to  a  Mexican  corpora- 
tion in  which  plaintiff  had  an  interest.   In  a  statement  of 
fees  of  June  13,  19^7  plaintiff  shows  a  credit  to  defendant 
of  |4000.   Talcing  plaintiff1  s  testimony  as  true,  this  state- 
ment of  fees  was  approved  without  objection  by  defendant. 
Before  judgment  in  the  trial  court  and  at  oral  argument  in 
this  court,  plaintiff  offered  to  credit  defendant  with  the 
balance  of  $6,000  in  consideration  of  defendant  relinquishing 
the  $6,000  corporate  debt  to  plaintiff.   The  offer  was  not 
accepted.   We  see  no  merit  in  this  contention. 
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One  piece  of  litigation  for  which  plaintiff  claimed 
fees  was  a  partition  suit  in  which  associate  counsel  were 
employed^ to  represent  defendant.   The  associate  counsel  were 
paid  §10,000.   Plaintiff  testified  he  expected  to  be  paid 
one— third  of  that  fee.  Whether  defendant  knew  of  and  approved 
this  arrangement  was  a  disputed  question  of  fact.   No  showing 
has  been  made  which  would  impel  us  to  interfere  with  the 
trial  court *s  determination  and  to  reduce  the  judgment  by 
one- third  of  $10,000. 

We  think  the  findings  of  the  trial  court  implicit 
in  the  judgment  and  the  judgment  itself,  except  as  herein- 
after noted,  are  not  against  the  manifest  weight  of  evidence. 

It  is  conceded  by  plaintiff  in  this  court  that  the 
judgment  is  excessive  in  the  amount  of  $1,000  due  to  a 
mistake  In  multiplication* 

For  the  reasons  given,  the  judgment  is  affirmed 
for  $25,326.75. 

JUDGMENT  AFFIRMED  AS  MODIFIED. 

LEWE  AND  FEINBERG-,  JJ.  CONCUR. 
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MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  personal  injury  action.   The  complaint 
charged  defendant  with  negligence  and  wilful  and  wanton  con- 
duct. At  the  close  of  all  the  evidence,  the  court  struck 
the  wilful  and  wanton  count  from  the  complaint.   The  negli- 
gence issues  were  .submitted  to  the  jury.   The  verdict  was  not 
guilty  and  a  special  interrogatory  found  plaintiff  guilty 
of  contributory  negligence  proximately  contributing  to 
her  injuries.   Judgment  was  entered  on  the  verdict  and  plain- 
tiff has  appealed. 

This  is  the  second  appeal  in  the  case.   In  the 
previous  trial,  verdict  and  judgment  were  for  plaintiff  in 
the  amount  of  $500.   Plaintiff  appealed.   This  court  reversed 
the. judgment  and  remanded  the  cause  for  new  trial,   332  111* 
App»  557«   We  said  that  there  was  a  sharp  conflict  in  the 
testimony,  and  if  the  jury  believed  testimony  for  plaintiff, 
the  damages  allox^ed  were  inadequate.   The  second  trial 
resulted  in  a  disagreement  of  the  jury.   The  instant  appeal 
is  from  the  third  trial. 

The  accident  occurred  Saturday,  September  30,  19^ 
about  ^:00  P.M.  in  front  of  the  Cuneo  Building  on  the  south 
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side  of  Cermalc  Road  west  of  Canal  Street  in  the  city  of 
Chicago.   The  Cuneo  Building  is  on  the  southwest  corner  of 
G-rove  Street  and  Cermalc  Road.   Grove  Street  ends  at  the  south 
side  of  Cermalc  Road.   It  is  one— half  block  west  of  Canal 
Street.   The  west  boundary  of  the  Cuneo  Building  is  the 
east  bank:  of  the  south  branch  of  the  Chicago  River.   The 
main  entrance  and  exit  of  the  building  is  about  thirty  feet 
east  of  the  east  edge  of  the  bridge  across  the  river. 

Plaintiff,  an  employee  of  Cuneo  Press,  had 
finished  work,  left  the  building  through  the  main  exit,  and 
/  was  crossing  Cermalc  Road  to  board  a  westbound  street  car 
which  was  waiting  for  passengers  on  the  north  side  of  the 
street.   Defendant  was  driving  east  on  Cermalc  Road.   His 
/   automobile  collided  with  plaintiff,  severely  injuring  her. 

Plaintiff  contends,  among  other  things,  that  the 
trial  court  erred  in  withdrawing  the  wilful  and  wanton  count 
from  the  jury.   Defendant  states  that  in  the  first  trial 
also  the  wilful  and  wanton  count  was  withdrawn  from  the  jury. 
In  the  first  appeal,  332  111.  App.  557 >    we  did  not  pass  on 
the  propriety  of  the  court's  withdrawal  of  the  wilful  and 
wanton  count.   The . question,  therefore,  is  open  before  us 
for  the  first  time. 

We  apply  the  familiar  rule  favorable  to  the  party 
affected  adversely  by  the  ruling  in  deciding  whether  the 
ruling  was  improper.   We  consider  only  the  evidence  favor- 
able to  plaintiff  and  draw  from  it  legal  inferences  in  the 
light  most  favorable  to  her  to  determine  whether  there  is 
any  evidence  tending  to  prove  the  elements  of  a  wilful  and 
wanton  cause  of  action. 
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Defendant  had.  driven  "over  the  bridge,  both  east 
and  west,  many  times."  He  knew  there  was  a  "Slow"  sign  at 
Canal  Street  facing  those  approaching  the  bridge  from  the 
east.   There  was  a  sign  at  the  west  approach  to  the  bridge 

reading:   "Slow 20  Miles  Per  Hour."  We  infer  that  defendant 

knew  or  should  have  known  of  this  sign.   He  knew  that 
employees  of  CuQeo  Press  crossed  the  street  to  board  west- 
bound street  cars  at  a  point  opposite  the  exit  of  the  Cuneo 
Building.   Since  he  had  been  over  the  bridge  many  times,  we 
infer  he  knew  or  should  have  known  that  employees  crossing 
the  street  at  that  point  could  not  see  all  the  way  across 
the  bridge  to  the  west  because  of  the  upward  grade  of  the 
approaches  and  the  structured  curved  surface.   We  infer 
that  he  knew  or  should  have  known  that  the  exit  from  which 
the  Cuneo  employees  passed  to  cross  the  street  was  about 
thirty  feet  east  of  the  east  edge  of  the  bridge. 

There  is  testimony  that  plaintiff  came  out  of  the 
Cuneo  Building,  looked  to  the  west  while  on  the  sidewalk,  and 
could  see  halfway  across  the  bridge;  that  she  looked  to 
the  east,  began  to  cross  the  street  and  remembers  no  more; 
that  defendant  was  going  35  miles  per  hour  as  he  left  the 
bridge;  that  there  was  a  screeching  of  brakes;  that  defendant's 
car  skidded  and  that  it  struck  plaintiff  east  of  the  exit; 
and  that  the  impact  knocked  plaintiff  almost  six  feet  into 
the  air.   There  is  a  reasonable  inference  from  the  testimony 
that  defendant's  car  skidded  about  55   feet  from  the  bridge 
to  the  point  at  xfhich  it  stopped. 


We  think  the  foregoing  testimony  and  inferences 
tend  to  prove  that  defendant  intentionally  disregarded  the 
"Slow-—  20  Miles  Per  Hour"  sign  west  of  the  bridge;  that  he 
was  conscious  of  the  upward  grade  of  the  approaches  to,  and 
the  curved  surface  of,  the  bridge  and  its  consequent  obstruc- 
tion of  vision;  and  that  he  was  conscious  of  the  Cuneo  exit 
and  knew  that  employees  crossed  the  street  opposite  the  exit 
about  thirty  feet  east  of  the  edge  of  the  bridge.   We  think 
that  because  of  this  consciousness  and  knowledge  reasonable 
men  could  infer  that  there  was  an  absence  of  care  on  the 
part  of  defendant  for  plaintiff's  person  such  as  exhibited 
a  conscious  indifference  to  consequences.   It  follows  that 
the  trial  court  erroneously  withdrew  the  wilful  and  wanton 
count  from  the  jury.   Schneiderman  v.  Interstate  Transit, 
Lines,  Inc.,  39^  111.  5^9;  Bernier  v.  Illinois  Central  R.R, 
296  111.  i+64. 

Bar to luce 1  v.  Falletl,  382  111.  168,  is  not 
authority  for  the  defendant's  argument  on  this  question  be- 
cause plaintiff  there  contended  that  violation  of  a  speed 
statute  alone  was  enough  to  take  the  case  to  the  jury. 
Furthermore,  there  was  a  "conspicuous  lack  of  proof"  of  the 
necessary  elements  of  a  wilful  and  wanton  cause  of  action. 
There,  plaintiff  was  a  guest  injured  when  the  wheel  of  an 
automobile  came  off  and  the  automobile  skidded  over  an 
embankment  from  an  icy,  curved  road.   Similarly,  in  Clarke 
v.  Stoi-chak,  38^-  111.  56^,  there  was  no  excessive  speed 
and  there  were  no  circumstances  which  rendered  the  speed  of 
the  defendant's  automobile  sufficiently  dangerous  to  es- 
tablish wilful  and  wanton  conduct. 
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Defendant  argues  that  he  could  not  be  guilty  of 

wilful  and  wanton  conduct  because  the  jury  has  found  in  his 
favor  on  the  negligence  count.  We  do  not  know  the  basis  of 
the  jury's  verdict.  The  jury  did  find,  in  the  special  ver- 
dict, that  plaintiff  was  guilty  of  lack  of  due  care  for  her 
own  safety.  This  finding  would  not  preclude  her  recovery  if 
the  jury  found  the  defendant  guilty  of  wilful  and  wanton 
conduct. 

It  is  not  necessary  for  us  to  pass  on  any  other 
point  raised.   We  think  in  justice  to  both  parties,  however, . 
that  we  should  comment  on  the  instructions  given  to  the  jury. 
Of  the  sixteen  instructions  given  on  behalf  of  the  defendant, 
six  concluded  with  the  words  "not  guilty"  or  "cannot  recover" 
or  words  of  similar  import.   One  other  contained  the  express- 
ion "not  entitled  to  recover"  in  the  body  of  the  instruction. 
Six  of  the  instructions _ referred  to  the  question  of  plaintiff's 
contributory  negligence,  one  of  them  repeatedly  so.   The 
courts  have  condemned  repititious  use  of  the  expression  "not 
guilty"  or  its  equivalents  ( Gulich  v.  Ewing,  318  111.  App»506) 
and  unduly  numerous  references  to  contributory  negligence 
(Borucki  v.  McLaughlin,  3^  111.  App.  550;  Baker  v.  Thompson, 
337  m»  App.  32?)  in  jury  instructions.   The  evil  in  such 
practice  lies  in  the  possible  effect  it  may  have  on  the  minds 
of  the  jurors  by  giving  the  impression  that. the  court  favors 

one  side  or  the  other  on  the  issues  of  fact. 

For  the  reasons  given,  the  judgment  is  reversed  and 

the  cause  remanded  for  a  new  trial  of  the  issues  under  both 

the  negligence  and  wilful  and  wanton  counts. 

JUDGMENT  REVERSED  AM)  CAUSE  REMANDED  FOR  NEW  TRIAL. 

LEWE  AND  FEINBERG-,  JJ.  CONCUR. 
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MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  sued  defendant  for  personal  injuries 
allegedly  resulting  from  the  negligence  of  defendant  in 
permitting  a  defective  and  dangerous  condition  on  a  safety 
island  belonging  to  the  City  and  under  its  control.   A/  trial 
with  a  jury  resulted  in  a  verdict  and  judgment  for  $25*000, 
from  which  defendant  appeals. 

The  safety  island  in  question  was  located  on  the 
west  side  of  Western  Avenue  where  Western,  Gunnison  and 
Lincoln  Avenues  intersect.   Previous  to  the  accident  in 
question  the  defendant  removed  a  light  pole  located  at  the 
north  end  of  the  safety  island  in  question,  and  a  cement 
patch,  oval  in  shape,  a  foot  in  diameter  and  approximately 
thres»quarters  of  an  inch  in  height,  was  placed  over  the 
hole  left  by  the  removal  of  the  pole.   In  the  course  of 
time  it  appears  that  this  patch  chipped  away,  exposing 
the  edge  of  a  pipe  about  three-quarters  of  an  inch  high, t 

At  about  the  hour  of  6:30  A.M.  on  December  22, 
19^7;  plaintiff  was  walking  on  Gunnison  Avenue  and  hurried. 
east  across  Western  Avenue  to  the  safety  island,  in  his 
desire  to  board  an  approaching  southbound  Western  Avenue 
streetcar.   He  testified  that  it  was  dark;  that  when  he 
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reached  the  safety  island  he  stepped  on  the  safety  island 
with  his  left  foot,  and  as  he  brought  his  right  foot  forward 
he  tripped  over  something  in  the  ragged  broken  patch  of 
cement  on  the  island  and  fell  forward  against  the  moving 
streetcar;  that  his  legs  became  pinned  in  the  step  of  the 
streetcar;  and  that  he  was  dragged  several  feet  by  the 
streetcar  and  was  injured. 

At  the  point  where  plaintiff  left  the  sidewalk 
on  Gunnison  Avenue,  the  sidewalk  is  almost  at  right  angles 
with  the  north  end  of  the  safety  island,  where  the  alleged 
defective  condition  was  located. 

The  only  grounds  for  reversal  relied  upon  by 
defendant  are,  that  the  verdict  of  the  jury  and_ the  judgment 
are  against  the  manifest  weight  of  the  evidence,  and  that 
the  trial  court  erred  in  denying  defendant's  motion  for  a 
directed  verdict  because,  as  a  matter  of  law,  the  defect 
complained  of  is  so  slight  that  the  City  is  not  chargeable 
with  negligence. 

The  only  witness  for  defendant  who  claimed  to  be 
an  eyewitness  to  the  accident  was  the  conductor  of  the 
streetcar  in  a_uestion.   He  located  the  accident  at  approxi- 
mately the  center  of  the  safety  island,  a  considerable 
distance  south  of  the  location  of  the  alleged  defect.   He 
testified  that  at  that  point  he  saw  the  plaintiff  trip  on 
the  edge  of  the  island  as  he  stepped  on  it;  that  he  fell 
forward  with  his  face  down;  and  that  plaintiff,  in  falling, 
at  no  time  contacted  the  moving  streetcar.   This  is  in 
sharp  conflict  with  the  testimony  of  plaintiff  as  to  how 
and  where  the  accident  happened. 
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Contradictions  appear  in  the  testimony  of  the 

conductor.   In  a  deposition  given  by  him  before  the  trial 
he  testified  that  when  plaintiff  tripped  the  car  was  stand- 
ing still,  but  upon  the  trial  he  said  that  when  plaintiff 
tripped  the  car  was  in  motion.   Upon  the  trial  he  first 
testified  that  be  helped  the  plaintiff  up  after  he  fell; 
that  the  motorman  came  back  but  did  not  assist  plaintiff 
into  the  car.   Upon  cross— examination  he  contradicted  him- 
self and  said  that  he  did  not  help  the  plaintiff  up  after 
he  fell.   The  motorman  in  his  testimony  contradicted  the 
conductor.   He  testified  that  he  saw  the  conductor  help 
plaintiff  up,  and  that  he  walked  back  to  the  rear  of  the 
car  and  helped  the  conductor  assist  the  plaintiff  to  the 
streetcar. 

Aside  from  these  contradictions  the  medical 
testimony  for  plaintiff,  not  challenged  upon  this  appeal, 
established  the  location  of  the  injuries,  mailing  it 
physically  impossible  for  the  plaintiff  to  have  sustained 
such  injuries  if  he. fell  forward  upon  his  face,  as  the 
conductor  testified.   The  medical  testimony  is  that  X-rays 
taken  of  plaintiff's  spine  and  of  his  back  and  legs  showed 
the  first  and  second  lumbar  vertebrae  were  definitely 
compressed  and  squashed  like  a  "marshmallow11 ;  that  there 
was  a  compression  fracture  of  the  two  vertebrae  and  a 
compression  fracture  of  the  sixth  dorsal  vertebra;  that 
it  was  necessary  to  fit  plaintiff  for  a  steel  back  brace, 
consisting  of  Wo  bars  running  up  the  whole  length  of  the 
back  and  across  the  back  of  the  shoulder;  that  to  these 
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bars are  attached  bands  that  run  back  and  fasten  to  the  bars 
and  Iceep  plaintiff  standing  in  this  position;  that  plaintiff 
cannot  bend  his  arms  forward,  nor  can  he  bend  his  bade; 
that  the  brace  is  necessary  because  xtfhen  it  is  removed  any 
effort  to  bend  the  spine  results  in  a  muscle  spasm  in  the 
bach;  and  that  the  condition  described  existed  at  the  time 
of  the  trial. 

In  the  light  of  this  medical  testimony  the  jury 
had  a  right  to  believe  that  plaintiff  could  not  have  sus- 
tained the  injuries  described  by  the  doctor  if  he  had  fallen 
as  the  conductor  testified. 

It  is  plain,  under  these  circumstances f that  it 

is  the  function  of  a  jury,  in  the  conflict  between  the 

conductor  and  plaintiff  as  to  where  and  how  the  accident 

happened,  to  determine  where  the  truth  lies  and  to  judge 

the  controverted  facts.   Schneiderman  v.  Interstate  Transit 

Lines,  331  111.  App.  1^3;  affirmed,  401  111.  172.   In 

People  v.  Kanisch,  3&1  111.  ^5i    "the  court  said; 

"Whatever  may  be  the  rule  in  certain  other  juris— _ 
dictions,  we  firmly  adhere  to  our  often-asserted 
belief  that  it  is  the  province  of  the  jury,  alone, 
to  determine  the  weight  of  the  evidence  and  the 
credibility  of  witnesses.   If  it  were  not  so  there' 
would  be  little  use  for  the  jury  system.   The  jury, 
as  a  fact— finding  body,  is  of  such  importance  that 
an  abridgement  of  its  functions  In  this  regard  and 
an  appropriation  of  them  by  the  judges  would  mean 
the  forsaking  of  a  valued  tradition  in  our  system 
of  jurisprudence.   The  utmost  caution  should  be 
exercised  not  only  by  the  trial  courts  but  by  the 
reviewing  courts  to  uphold  the  sanctity  of  the  trial 
hy  jury." 

The  photographs  in  evidence  disclose  the  size  and 

character  of  the  alleged  defect  on  the  safety  island.   The 
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jury  had  the  opportunity  to  determine  from  them  the  extent 
of  the  defective  condition.   We  cannot  agree  with  defendant* s 
contention  that  the  defect  was  so  slight  that  we  should  say, 
as  a  matter  of  law,  defendant  is  not  chargeable  with  negli- 
gence.  White  v.  City  of  Belleville,  36^   111.  577. 

The  record  amply  supports  the  judgment, and  it 
is  affirmed. 

AFFIRMED. 

KILEY,  P.J.  AND  LEWE,  J.,  CONCUR. 
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JULIUS  S.  NEALE,  as  Trustee  under 
Trust  Agreement  dated  July  26,  19^-3 » 

Plaintiff, 


ARCHIE  PARKS,  et  al., 

Defendants. 


ELIZABETH  DRUGGAN, 

Counterplaintiff  ~  Appellee, 
v. 

JULIUS  S.  NEALE,  as  Trustee,  and 

ARCHIE  PARKS, 

Counterdefendants  -  Appellants,  ) 


3  45I.A.  304 


APPEAL  FROM 


CIRCUIT   COIRT, 


COOK   COUNTY. 


MR.  JUSTICE  LE¥E  DELIVERED  THE  OPINION  OF  THE  COURT. 

By  this  appeal  Archie  Paries,  defendant,  and 
Elizabeth  Druggan,  counterplaintif f ,  seek  to  reverse  a 
decree  entered  upon  the  amended  and  supplemental  petition 
of  counterplaintiff.   The  cause  was  appealed  directly  to 
the  Supreme  Court,  where  it  was  transferred  to  this  court 
on  the  ground  that  it  did  not  involve  a  freehold.   (Neale 
v.  Parks,  408  111.  212)  . 

In  1921,  counterplaintiff  Elizabeth  Druggan,  a 
widow,  purchased,  the  premises  consisting  of  two  apartments 
commonly  known  as  4912  West  Washington  Boulevard,  in  the 
City  of  Chicago,  Illinois.   August  2,  19^0,  Mrs.  Druggan 
obtained  a  loan  from  the  Home  Federal  Savings  Association 
of  Chicago,  hereafter  called  the  Association,  for  the  sum 
of  $5 > 000.   To  secure  the  payment  of  the  loan  she  executed 
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a  mortgage  and  a  note  for  that  sum  with  interest  at  five 
per  cent  per  annum  payable  in  monthly  installments  at  the 
rate  of  $39.50. 

About  January  10,  1941,  Mrs.  Druggan  conveyed 
the  premises  involved  by  quitclaim  deed  to  Edith  Phillips, 
and  on  January  30,  19^2  Edith  Phillips  executed  and  deliver- 
ed a  deed  to  the  premises  to  defendant  Archie  Parks.   June 
27,  19^3,  Bernard  Vinissky,  a.  lawyer,  purchased  the 
mortgage  from  the  Association.   Afterward  Vinissky  created 
a  trust  for  the  sole  purpose  of  holding  the  mortgage,  and 
named  plaintiff,  Julius  S.  Neale,  as  trustee.   Mrs.  Druggan 
failed  to  pay  the  principal  and  interest  installments,  and 
also  failed  to  make  certain  deposits  for  general  taxes  and 
insurance  as  provided  in  the  mortgage,  whereupon  the  plain- 
tiff declared  the  entire  sum  due.   August  3,  19^3  he  filed 
a  complaint  to  foreclose  the  mortgage  naming  Mrs.  Druggan, 
among  others,  as  a  party  defendant.   Mrs.  Druggan  was  not 
served  with  process  and  the  cause. was,  on  plaintiff's  motion, 
dismissed  as  to  her  without  costs. 

October  21,  19^3,  Elizabeth  Druggan  filed  a 
petition  praying  that  she  be  permitted  to  become  a  party 
to_ the  foreclosure  proceeding  and  to  file  her  cross—bill 
or,  in  the  alternative,  that  she  be  permitted  to  pay  the 
principal  and  interest  of  the  mortgage  and  other  moneys  due; 
that  the  decree  of  foreclosure  be  vacated,  and  that  the 
deeds  conveying  the  premises  in  controversy  to  Edith  Phillips 
and  from  Edith  Phillips  to  Parks,  though  absolute  in  form, 
be  declared  to  be  mortgages. 
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October  17 j  19 ^5 >  Reuel  H.  Grunewald,  pursuant 
to  an  order  of  court,  deposited  in  behalf  of  Mrs.  Druggan 
with  the  cleric  of  the  court  the  sun  of  $6,500  in  cash,  to 
be  applied  on  account  of  the  indebtedness. due  plaintiff 
under  the  terms  of  the  foreclosure  decree, 

October  25,  19^5>  Elizabeth  Druggan  filed  an 
amended  petition  alleging  in  substance  that  she  owned  the 
premises  involved  since  1921;  that  she  conveyed  the  property 
to  Edith  Phillips  for  the  purpose  of  obtaining  a  loan  for 
§1,600 ;  that  Edith  Phillips,  without  her  knowledge  and  con- 
sent, deeded  the  premises  to  Parks;  that  neither  Edith 
Phillips  nor  Parks  paid  any  consideration  for  the  deeds; 
that  the  money  paid  to  the  Association  for  the  purchase  of 
the  mortgage  sought  to  be  foreclosed  was  furnished  by  Parks; 
that  plaintiff  Neale  permitted  his  name  to  be  used  for  the 
benefit  of  Parks;  that  Bernard  Vinissky,  who  instituted  the 
foreclosure  proceedings  for  plaintiff,  was  also  acting  as 
attornpy  for  Parks  and  collected  rents  on  behalf  of  Parks 
from  the  tenants  occupying  the  premises,   Mrs,  Druggan  was 
given  leave  to  intervene  in  the  cause  and  made  a  party 
defendant. 

Plaintiff  answered,  denying  substantially  all  of 
the  allegations  of  the  petition  filed  by  count erplaintif f , 
Parks  also  filed  an  answer  averring  in  substance  that  Mrs, 
Druggan  voluntarily  conveyed  the  premises  to  Edith  Phillips 
and  that  the  deed  from  Edith  Phillips  to  Parks  was  executed, 
and  delivered  with  count erplaintif f ' s  knowledge  and  consent. 


t 


The  master  found,  that  there  was  no  consideration 
for  the  execution  of  the  deed  from  Mrs.  Druggan  to  Edith 
Phillips  and  that  Edith  Phillips  took  the  title  only  for 
the  purpose  of  influencing  the  mortgagee  to  refrain  from 
the  threatened  foreclosure;  that  Parks  accepted  the  deed 
as  security  for  loans  made  to  Terry  Druggan,  counterplain— 
tiff's  son,  and  recommended  that  upon  the  payment  of  the 
amounts  due  under  the  mortgage  and  the  sums  advanced  by 
Parks  upon  the  mortgage  and  for  the  maintenance  of  the 
premises  in  question,  Parks  and  plaintiff  should  cancel  and 
release  the  trust  deed;  that  Parks  convey  all  his  interest 
in  the  premises  to  Mrs.  Druggan,  and  that  the  foreclosure 
suit  be  then  dismissed  for  want  of  equity,  all  the  notes 
be  cancelled;  and  that  the  costs  be  shared  equally  by  both 
parties. 

The  chancellor  overruled  certain  exceptions  to. the 
master's  report  and  sustained  others,  and  found  that  Mrs. 
Druggan  was  entitled  to  redeem. the  premises  in  question  by 
paying  Parks  the  sum  of  $6,0^5*78  without  interest,  less 
the  amount  shown  due  her  upon  an  accounting  by  Parks  for 
rent  which  he  received  from  tenants  in  the  premises  after 
August  1,  1943  to  December  31,  19^7. 

The  decree  further  found  that  Vinissky,  attorney 
for  plaintiff,  owned  the  mortgage  and  hence  could  not  recover 


\ 
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attorney's  fees;  that  the  $6,500  deposited  in  court  by 


G-runewald  as  agent  for  Mrs.  Druggan  should  not  bear  interest; 
that  Mrs.  Druggan  is  entitled  to  redeem  the  premises  by  pay- 
ing Parks  the  sum  found  due  him  \tfhen  the  account  is  stated 
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and  ap  roved  by  the  court;  that  the  deed  from  Edith  Phillips 
to  Paries  is  In  the  nature  of  a  mortgage  to  secure  the  moneys 
advanced  by  Parks  to  Terry  Druggan;  that  Parks  knew  or  should 
have  known  that . Edith  Phillips  held  the  title  for  the  benefit 
of  Mrs.  Druggan, 

It  is  undisputed  that  John  Phillips,  an  attorney, 
was  a  friend  of  the  Druggan  family;  that  Mrs,  Druggan  con- 
veyed the  premises  to  John  'Phillips's  wife  Edith  for  the 
purpose  of  obtaining  a  loan  for  Mrs.  Druggan  and  thus  to 
forestall  legal  action  on  the  mortgage  which  was  In  default, 
and  that  Mrs.  Druggan  never  received  any  consideration  for 
the  execution  of  the  deed  to  Edith  Phillips.   The  finding 
in  the  master's  report  and  in  the  decree  that  the  deed  from  J 
the  counterplaintiff  to  Edith  Phillips  was  intended  as  a 
mortgage  to  secure  a  loan,  is  supported  by  uncontroverted 
testimony. 

There  is  a  sharp  conflict  in  the  testimony  with 
respect  to  the  other  transaction  involving  the  deed  from 
Edith  Phillips  to  defendant  Parks.   Parks  testified  in  sub- 
stance that  the  first  time  he  had  any  conversations  with 
anyone  concerning  the  execution  of  the  deed  to  him  was  in 
December  19^1  "just  before  Christmas"  when  he  visited  Terry 
Druggan  at  the  premises  in  question,  where  Druggan  was  living 
at  that  time;  that  at  this  and  following  visits  Druggan 
asked  for  more  money;th.at  Druggan  stated  that  he  owned  the 
property  at  ^-912  Washington  Boulevard  and  would  give  a  deed 
to  the  premises  in  consideration  of  five  thousand  dollars; 
that  the  witness  made  a  counter  offer  to  accert  the  deed  in 
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consideration  of  five  thousand  dollars  and  the  sums  of  money- 
loaned  Druggan  during  the  preceding  year;  that  the  deed  was 
delivered  to  the  witness  at  Druggan1 s  apartment  in  "the 
early  part  of  February  19^2"  by  Druggan,  in  the  presence 
of  John  Phillips;  and  that  simultaneously  with  the  delivery 
of  the  deed  Druggan  stated  to  the  witness  that  "the  property 
is  yours  now." 

Paries  also  testified  that  he  did  not  have  a  search 
made  of  the  record  to  determine  the  merchantability  of  the 
title  for  the  reason  that  Phillips  assured  him  that  he  was 
an  expert  in  real  estate  and  would  see  "that  everything  was 
all  right";  that  during  these  discussions  at  the  Druggan 
apartment  the  name  of  Elizabeth  Druggan,  count erplaintif f , 
was  not  mentioned  by  anyone,  nor  was  the  witness  told  that 
Mrs.  Druggan  had  any  interest  in  the  premises;  that  after- 
wards he  took  the  deed  to  his  home  where  he  put  it  in  a 
desk;  and  that  some  time  later  he  showed  the  deed  to  his 
brother  who  suggested  that  it  be  recorded. 

The  record  also  discloses  that  a  number  of  checks 
and  other  documents  were  introduced  by  Parks,  indicating  that 
Parks  advanced  considerable  sums  of  money  to  pay  for  coal, 
lumber,  horses,  feed  for  horses,  paint,  employees  of  Druggan, 
and  payments  on   account  of  the  mortgage.   It  is  uncontro~ 
verted  that  after  the  deed  was  delivered  by  Edith  Phillips 
to  Parks,  John  Phillips  continued  to  manage  the  property. 
Afterwards  Parks  complained  to  Terry  Druggan  that  he  had 
not  received  any  rent,  and  that  the  premises  were  being 
mismanaged.   Early  in  19^3,  Parks  engaged  Vinissky  to  manage 
the  property. 


John  Phillips  testified  that  he  had  informed  Paries 
before  the  title  was  conveyed  to  him  that  Edith  Phillips 
was  holding  the  title  in  trust  for  the  counterplaintiff  Mrs, 
Druggan . 

The  record  also  shows  that  G-runewald,  an  attorney, 
testified  that  before  the  foreclosure  proceeding  was  insti- 
tuted he  met  Vinissky  and  told  him  that  Mrs.  Druggan  wanted 
to  pay  the  principal  and  interest  due  under  the  terms  of  the 
mortgage,  that  he  had  sufficient  funds  available  to  make  the 
payment  in  full;  that  Vinissky  agreed  upon  receipt  of  payment 
to  surrender  the  notes  and  other  indicia  of  ownership  of 
the  mortgage  to  Grunewald,  and  that  shortly  thereafter  plain- 
tiff, at  Vinissky's  request,  instituted  foreclosure  proceed- 
ings,  Grunewald1 s  testimony  was  corroborated  by  an  office 
associate,   Vinissky  denied  Grunewald* s  offer  of  payment. 
According  to  Parks' s  testimony  he  later  employed  Vinissky 
as  his  attorney, 

Terry  Druggan  did  not  testify.   Counterplaintiff 
Elizabeth  Druggan  denied  having  any  knowledge  of  the  execution 
and  delivery  of  the  deed  from  Edith  Phillips  to  Parks, 

Parks  was  employed  as  a  superintendent  of  a  manu- 
facturing business.   He  admits  that  he  had  many  business 
transactions  with  Terry  Druggan  and  lent  him  considerable 
sums  of  money.   It  seems  incredible  to  us  that  Parks,  in 
view  of  his  business  experience,  would  accept  a  deed  from 
Edith  Phillips  without  having  a  title  search  made  of  the 
premises,  if  he  intended  to  acquire  a  fee  simple  title. 
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From  a  careful  reading  of  the  record  we  think  there 
is  ample  evidence  to  sustain  a  finding  that  the  deed  from 
Edith  Phillips  to  Paries,  though  absolute  in  form,  was  given 
as  security  for  loans  made  by  Paries  to  Terry  Druggan  without 
any  authority  from  count erplaintiff  Elizabeth  Druggan, 

The  master  found  that  "it  would  appear  equitable" 
to  allow  Parks  advances  he  made  for  maintaining  the  premises 
involved  and  payments  to  the  Association  which,  were  applied    // 
on  the  mortgage,  but  disallowed  personal  loans  to  Terry 
Druggan  for  items  not  connected  with  the  property.   The 
decree  found  that  Mrs.  Druggan  was  bound  by  the  acts  of  her  ^ 
son  Terry  Druggan  and  the  Phillipsesj  and  that  the  deed  to 
Parks  was  security  for  loans  and  advances  in  the  sum  of 
$6,0A'7.50  to  Terry  Druggan  with  the  consent  and  acquiescence 
of  Mrs.  Druggan.   The  foregoing  sum  included  $50°  paid  by 
Parks  on  account  of  the  mortgage  to  the  Association.   Counter— 
plaintiff  contends  that  the  chancellor  erred  in  not  limiting 
the  amount  of  Parks' s  lien  to  the  sum  found  due  by  the  master, 
namely,  $5^0  an(3-  some  other  small  items  used  on  the  premises, 
to  the  payment  of  which  counterplaintif f  raises  no  objection. 

It  is  undisputed  that  Mrs.  Druggan  acquired  title 
to  the  premises  in  question  in  1921  and  remained  in  possession 
for  more  than  twenty  years.   Manifestly  she  had  a  valid  title 
in  IjkO   when  she  secured  a  loan  from  the  Association.   If 
her  son  Terry  Druggan  acquired  any  interest  in  the  premises 
it  must  necessarily  have  been  after  the  execution  of  the 
mortgage.   How  or  when  such  interest,  if  any,  was  acquired 
by  him  does  not  appear  in  the  record. 
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Mrs.  Druggan  denies  that  she  authorized  Edith 

Phillips  to  execute  the  deed  to  Parks.   Nor  is  there  any  evi- 
dence tending  to  show  that  Mrs.  Druggan  authorized  or  em— 
powered  her. son  to  encumber  the  premises  with  his  personal 
obligations. 

Since  we  hold  that  the  deed  from  Edith  Phillips  to 
Parks  is  in  fact  a  mortgage,  it  can  take  effect  as  a  lien 
only  at  the  time  of  delivery  of  the  deed  and  for  such  sums 
as  were  advanced  in  payment  of  the  mortgage  indebtedness. 
See  Freutel  v.  Sennit z,  299  Ill»  320.   We  think  the  master1 s 
finding  as  to  the  amount  of  Parks* s  lien  in  the  sum  of 
$>6l8.A'0  is  correct  and  is  supported  by  the  evidence.   There- 
fore that  part  of  the  decree  allowing  Parks1 s  lien  for 
$6,0^7,5Q  is  reversed.   The  decree  is  in  all  other  respects 
affirmed. 

For  the  reasons  given,  the  decree  is  reversed  in  part  and 
the  cause  is  remanded  for  further  proceedings  not  inconsis- 
tent herewith. 

REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 

KILEY,  P.J.,  AND  FEINBERG-,  J.,  CONCUR. 
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eulalia  Mclaughlin, 

Plaintiff  -  Appellant, 

v. 

PAUL  SCHWENDENER,  JAMES  HEALY  and 
CITY  OF  CHICAGO,  Defendants, 

and 

JAMES  HEALY, 

Defendant  -  Appellee.   ) 
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CIRCUIT  COURT, 


COOK  COUNTY. 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  an  order  vacating  a  judgment 
entered  by  default  on  the  ground  that  the  service  of  process 
was  defective  in  an  action  to  recover  damages  for  personal 
injuries. 

The  complaint  for  the  alleged  personal  injuries 
sustained  by  plaintiff  was  filed  on  January  5>  1950.   On  the 
same  day  a  summons  was  issued  and  the  return  of  the  sheriff 
shows  service  upon  the  defendant  James  Healy  "by  leaving  a 
copy  of  the  summons  with  Mrs.  James  Healy,  wife  of  the 
defendant,  at  his  residence  on  January  5>  1950."   No  appearance 
or  answer  was  filed  by  defendant  Healy. 

March  31»  1950  defendant  Healy  was  defaulted,  and 
on  June  22,  1950  a  jury  assessed  the  plaintiff's  damages 
and  a  judgment  was  entered  against  Healy  in  the  sum  of 
fifteen  thousand  dollars.   June  26,  1950  an  execution  was 
issued  and,  according  to  the  sheriff's  return,  was  served 
on  Healy  by  leaving  a  copy  of  the  writ  with  his  wife  at  his 
residence  on  August  1,  1950. 
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September  20,  1950,  Healy  filed  a  petition  praying 
that  the  judgment  theretofore. entered  be  vacated,  and  for 
leave  to  answer  the  complaint.   Afterwards  he  filed  an  amended 
petition  which  alleged  in  substance  that  on  January  5$    1950 
the  sheriff  served  the  summons  in  controversy  upon  one  Mary 
Calahan,  a  friend  of  the  Healys,  who  placed  it  upon  a  trunk 
in  the  hallway  of  the  Healy  home,  where  it  became  lost;  that 
no  one  informed  the  petitioner  of  the  service  of  the  summons 
until  after  the  11th  day  of  September  1950;  that  neither 
Healy  nor  any  person  of  his  family  ever  received  a  copy  of 
the  summons  by  mail  from  the  sheriff;  that  he  had  no 
knowledge  of  the  entry  of  a  final  judgment  against  him;  that 
an  execution  was  also  served  upon  Mary  Calahan;  that  the 
first  time  Healy  received  notice  of  pendency  of  the  personal 
injury  action  was  on  September  11,  1950  when  a  citation  was 
served  upon  Mrs.  Healy;  and  that  he  hag  a  good  and  meritorious 
defense  to  the  claim. 

Plaintiff  filed  an  answer  denying  that  the  sheriff 
made  a  false  return  and  that  defendant  Healy  had  a  meritorious 
defense. 

The  sole  issue  presented  for  determination  is 
whether  the  sheriff's  return  has  been  impeached  by  clear 
and  satisfactory  evidence  tending. to  show  that  the  summons  was 
not  served  on  the  defendant  Healy. 

Our  Supreme  Court  has  repeatedly  held  that  the 
stability  of  judicial  proceedings  requires  that  the  return 
of  an  officer  be  not  set  aside  merely  upon  the  uncorroborated 
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testimony  of  the  person  on  whom  the  service  was  had,  but 

only  on  clear  and  convincing  evidence.   (Stasel  v.  American. 

Home  Security  Corp.,  3^2  111.  350;  Marnik  v.  Cusak,  317  111. 

362.) 

The  evidence  shows  that  at  the  time  of  the  alleged 
service  of  the  summons  defendant  Healy  resided  at  6030  South 
Dorchester  Avenue,  in  the  City  of  Chicago,  Illinois,  with 
his  wife  who  was  sixty  years  of  age  and  suffered  from 
arthritis;  that  Edna  Manduca,  a  sister  of  Mrs.  Healy,  lived 
\\rith  the  Healys  for  several  years  until  the  first  day  of 
June  1950  and  that  Mary  Calahan  visited  at  the  Healy  home 
once  or  twice  a  week  for  periods  of  from  two  to  five  hour? 
during  which  she  did  housework  and  prepared  meals  for  Mrs. 
Healy  who  was  often  bedridden. 

The  evidence  also  shows  that  a  trunk  about  two 
feet  wide  and  three  feet  long  stood  two  or  three  inches  from 
the  wall  near  the  front  door  of  the  Healy  home;  that  news- 
papers, magazines,  and  mail  received  at  the  Healy  home  were 
some  times  placed  upon  the  trunk,  and  that  occasionally 
things  placed  there  would  slide  off  between  the  trunk  and 
the  wall. 

Charles  P.  McEvoy,  deputy  sheriff,  testified  that 
on  January  5  he  went  to  the  home  of  defendant  Healy;  that 
after  ringing  the  door  bell  "somebody"  responded  and  he 
inquired  for  Mrs.  Healy;  that  when  the  door  was  opened  the 
witness  stated,  "This  is  the  deputy  sheriff.   Here  is  a 
summons  for  Mr.  Healy";  that  at  that  time  another  lady 
appeared  and  looked  at  the  summons,  whereupon  the  witnes© 


asked  If  Mr.  Healy  was  in  the  real  estate  business,  and  that 
when  neither  of  the  ladies  responded  to  his  question  the 
witness  left.   He  further  testified  that  on  August  11th 
when  he  served  the  execution  "practically  the  same  happened," 
a  lady  appeared  at  the  door  who  had  been  washing  her  hair; 
that  this  lady  was  one  of  the  ladies  he  saw  at  the  Healy 
home  on  January  5>  1950  when  he  served  the  summons.   This 
witness  did  not  identify  either  of  the  persons  as  being 
members  of  the  Healy  family. 

Mrs.  Healy  testified  that  on  September  11,  1950  a 
colored  man  "came  to  the  door  with  a  folder  and  asked  for 
Mrs.  Healy" j  that  he  presented  her  with  a  "folder"  which 
she  gave  to  her  husband;  that  this  was  the  first  time  she 
learned  that  an  action  had  been  instituted  by  the  plaintiff 
against  defendant  Healy;  that  afterwards  she  talked  with 
Mrs,  Calahan  who  told  her  that  a  man  gave  her  some  papers 
while  she  was  at  the  Healy  home;  that  after  talking  with 
Mrs.  Calahan  she  made  a  search  behind  the  trunk  where  she 
found  an  execution,  bill  of  costs,  a  newspaper,  and  some 
mail;  that  she  was  never  served  with  a  summons  nor  did  she 
receive  a  copy  thereof.   The  record  shows  that  the  document 
referred  to  by  Mrs.  Healy  as  a  "folder"  was  later  identified 
as  a  citation  to  discover  assets. 

Mary  Calahan  testified  in  substance  that  she. was 
at  the  Healy  home  "after  the  holidays  in  January  1950"; 
that  while  there  a  man  appeared  at  the  door  and  asked  her 
"If  this  is  the  Healy  home,"  to  which  she  replied  "yes"; 
that  when  she  received  the  paper  which  she  later  learned  was 
a  summons  the  telephone  rang  and  she  laid  it  on  the  trunk; 
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that  she  never  told  Mr.  and  Mrs*  Healy  about  having  received 
the  paper,  and  that  she  "thought  they  would  pick  it  up  them- 
selves," 

Edna  Manduca  testified  that  she  lived  at  the  Healy 
home  for  a  period  of  almost  three  years;  that  during  this 
period  she  was  employed  daily  from  1  o^lock  until  10130  p.m.; 
that  Mrs.  Healy  was  crippled  by  arthritis  and  had  difficulty 
using  her  legs,  arms  and  hands;  that  she  never  saw  Mrs.  Healy 
wash  her  hair  at  home  while  she  resided  there;  and  that  she  had 
no  knowledge  of  the  plaintiff's  action  against  defendant  Healy, 

From  a  careful  reading  of  the  record  we  think  the 
evidence  is  ample  to  support  a  finding  by  the  trial  court 
that  the  return  of  the  deputy  sheriff  is  false,  and  warranted 
the  relief  prayed  for  in  the  petition. 

The  record  shows  that  the  order  appealed  from  bears 
the  word  "approved"  above  the  signatures  of  plaintiff's 
attorneys.   Defendant  Healy  insists  that  this  is  a  consent 
order  and  the  appeal  should  therefore  be  dismissed.   We  think 
this  contention  is  without  merit.   It  is  not  disputed  that 
there  was  a  judicial  determination  after  a  full  hearing  of  the 
issue  of  fact  formed  by  the  amended  petition  and  answer  and 
that  the  order  represented  the  decision  of  the  trial  judge. 
In  Nelson  v.  Nelson,  3^0  111.  App,  463,  the  precise  question 
was  raised  under  identical  circumstances  and  decided  adversely 
to  the  contention  here  made  by  defendant  Healy, 

For  the  reasons  given,  the  order  is  affirmed. 

ORDER  AFFIRMED. 
KILEY,  P.J.  AND  FEIN3ERG,  J.  CONCUR. 
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IN  THE 
APPELLATE  COURT   OF   ILLINOIS 
SECOND  DISTRICT. 
OCTOBER   TERM,  A.    D.    19i?l. 


O  X. ». 


06 


DONALD  BUHR, 

Plaintiff -Appellee, 


vs. 


EDWIN  G.  WILKENING, 

Defendant -Appellant . 


Appeal  from  the 
Circuit  Court  of 
Kankakee  County, 
Illinois. 


WOLFE,—      J. 

Donald  Buhr  started  a   suit    in  a   Justice  of  the   Peace 
Court   in  Kankakee   County,    Illinois,    against   Edwin  G.   Wilkening 
to   recover  Five     undred  Dollars,  which  he  contends  was  wrong- 
fully obtained   from  him  by  the  defendant;   that  no   consideration 
whatsoever  was  given  him  for  this  amount.      He  was  successful 
in  the   Justice  of  the  Peace  Court,    and  the  defendant,   Wilkening, 
perfected  an  appeal  to  the  Circuit   Court  of   Kankakee  County.      The 
case  was   there  tried  before  the   Court  without    a   jury.      The  Court 
found  the   issues  in  favor  of  the  plaintiff,   assessed  his    damages 
at  $5>00.00,    and   the  defendant  has  perfected  an  appeal  to   this 
Court. 

The  record  discloses  that   the  defendant  was   employed  by 
the  Kankakee  Service  Company  to    deliver   oil  and  gasoline   for 
that  Company.      The   appellee,   Buhr,  was    employed  by  the   defendant 
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2. 
to  drive  one  of   his   trucks  for  the  delivery  of  the  prodxicts 
of  the  Kankakee  Service  Company.      Buhr  claims  that  Wilkening 
represented  to  him  that  he  was   the   owner  of   the  delivery  route 
and  proposed  to   sell  it    to  him  for   ff>00.00.      The  deal  x^as  made 
and  the  $£00.00  paid. 

It  is   the  contention  of   the  defendant  that  he   never 
represented  to  Buhr  that  he  was  the  owner  of  this  route,   but 
that  it  was  a  good  paying    proposition,    and  that  he  offered  to 
sell  to   Buhr  his   right   in  this   delivery  route,    and  let  him  take 
his  place  with  the   service  company,   and  he,   Buhr,   would  make 
money  by  it.      Bui.r  was   corroborated  by  Wilmer  Boicken  who  pur- 
chased the  other  half  interest  in  the  route.      It  later   developed 
that  this  route  was  divided  and  Buhr   took  one-half  of   it   and 
Boicken  took  the  other  one-half,   but  that  Wilkening  had  no 
interest   at  all  In  the  route  which  he  could    sell,    as  he  was 
simply  an  employee  of  the  Kankakee  Service  Company.      Buhr  upon 
learning  this,   demanded  the  return  of  his   $5»00,00  and  on  the 
refusal  of  the  defendant  to  repay  it,   this   suit  v?as   instituted. 
The  trial   court  filed  a   written  memorandum  of  his    finding,    and 
in  it  he    states,    "There  has  been  no  defense  to  this   complaint." 
The  appellant  now  insists  that  this    is  reversible   error;    that 
there  was  a  defense   offered  and  that  by  making  such  a    statement, 
the  trial   court  placed  upon  the  defendant  the  burden  of  proof 
in  this  case,  which  in   law  should  be  upon  the  plaintiff.     We 
find  no  merit  in  this  contention,   as  this   is  no  part  of  the 
judgment,    but   no  doubt   the  Court  meant    that   there    is   no  legal 
defense,   as   developed  by  the  evidence   in  the  case  that   there 
was  no  such  defense   against  the   plaintiff's  action. 

This  case   is   one  of   fraud  and  deceit  and  before  the 
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3. 
plaintiff  would  be  entitled  to    recover,  he   must  prove  that  there 
was   a  misrepresentation  of  a   statement   of  fact  made    for   the 
purpose  of  influencing  the  plaintiff,   Buhr.      This  representation 
must  be  untrue.      The  person  making  the  statement    must   know,    or 
believe  it   untrue.      The  person  to  whom  it  was  made  must  believe 
and  rely  upon   the   statement   and  the    statement    must   be  material 
to   the  case   in  question.     A  review  of  the   evidence  unquestion- 
ably shows  that  all  of  these  requirements   were  proven  by  the 
plaintiff.      The   Court  saw  and  heard  the  witnesses   and  was  in  a 
much  better   position  to   judge  their  credibility  than  a    Court   of 
review,    and   from  a  reading    of   the   evidence  as  abstracted,  this 
Court  is    firmly  convinced  that  the  trial  court  properly  held 
that  the    plaintiff  was   entitled  to  recover   from  the   defendant 
the    $500o00,   which  he  had  paid  him  for   this    truck  route. 

Judgment   affirmed,, 
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FREDERICK  N.  PECK,  Deceased,  ) 


In  Re  Estate  of 


JULIAN  C.  RXER, 


Appeal  from  the 

Circuit  Court  of 
Du  Page  County. 


Appellant.  ) 


Dove,  P.J. 

Julian  G.  Ryer  filed  his  petition  in  the  Probate  Court 
of  Du  Page  County  setting  forth  in  detail  the  services  he  had 
rendered  as  a  lawyer  in  connection  with  the  probate  of  the  win 
and  the  administration  of  the  estate  of  Frederick  N.  Peck,  deceased. 
His  verified  petition  prayed  for  an  order  direoting  the  adminis- 
trator with  the  will  annexed  to  pay  him  |1750.00  for  his  legal 

servloes.  Upon  a  hearing  in  the  Probate  Court,  the  prayer  of  the 

and  judgment 
petition  was  denied  and  a  like  order/was  entered  upon  an  appeal  to 

the  Circuit  Court  and  from  thnt  Judgment  the  petitioner  brings  the 

record  to  this  court  for  review. 

The  record  discloses  that  appellant  is  a  practicing 

lawyer,  forty-nine  years  of  age,  with  offices  in  Chicago.  He 

represented  Frederick  N.  Peck,  as  his  attorney,  during  his  lifetime 

and  prepared  Mr.  Peck's  Will,  vhloh,  upon  his  depth,  he  filed  for 

probate.  Ruth  Hlllman  was  named  in  said  Win  as  executor,  but  she 
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refused  to  serve.   Mr.  Peck  died  August  30,  1946,  and  prior 

to  September  9,  1946,  appellant  prepared  the  necessary  petition 

to  probate  his  "111.   On  Janus ry  9,  1947,  the  'win  was  duly 

admitted  to  probate  and  letters  of  administration  with  the  will 

annexed  were  issued  to  Hat'cie  ^los  ,  and  appellant  represented 

her  as  her  attorney  until  he  was  discharged  by  her  in  the  fall 

of  1949. 

a op ear 
A  copy  of  the  Will  of  Mr.  Peck  does  not,  k^p*  in  the 

record.   Tne  testator  at  the  time  of  his  deatn  was  84  or  85  years 
of  age,  had  never  married,  and  left  no  immediate  family,  his  two 
brothers  hsving  predeceased  him.   The  will  made  a  few  specific 
bequests,  including  one  of  #1000. 00  to  Herbert  Strauschild  which 
has  not  been  paid.   The  gross  value  of  the  estate  approximated 
$12,000.00.   May  5,  1947,  was  fixed  as  the  day  for  the  adjustment 
of  claims,  and  on  that  day  the  claim  of  the  undertakers,  amounting 
to  $225.00,  and  a  claim  of  Miss  Glos  for  $500.00  were  allowed.   In 
addition  to  these  two  claims,  four  other  small  claims,  all  aggregat- 
ing iv130.01  were  also  filed  and  allowed. 

Thereafter  appellant  prepared  a  petition  to  sell  the 
real  estate  to  pay  debts,  procured  a  decree,  and,  on  November  28, 

1947,  the  real  estate  was  sold  for  #6600.00  pursuant  to  the  order 
of  the  Probate  Court.   This  sale  was  duly  approved  on  January  8, 

1948.  A  month  earlier,  December  8,  1947,  the  Probate  Soupt 
allowed  appellant  $200.00  for  his  services  as  attorney,  and  this 
amount  he  received  from  the  administrator  with  the  Will  annexed. 

No  further  steps  appear  to  have  been  taken  in  the 
administration  of  the  estate.   Sometime  prior  to  October  24,  1949, 
Miss  Glos  employed  other  counsel  to  represent  her  and  on  that  date 
wrote  appellant  requesting  him  to  turn  over  to  her  new  attorney 
all  papers  in  his  hands.   In  the  spring  of  1950,  in  obedience  to 
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an  order  of  the  Probate  Qourt,  appellant  filed  In  that  court 
an  account . 

Appellant's  verified  petition  filed  June  23,  1950, 
shows  numerous  conferences,  telephone  communications  and  letters 
-written  by  appellant  and  letters  received  by  him.   It  sets  forth 
that  he  devoted  approximately  144  hours  in  rendering  the  services 
for  which  he  seeks  compensation  and  avers  that  a  reasonable 
allowance  should  be  fEQ.OO  an  hour.   His  counsel  state  that  the 
only  question  presented  for  our  consideration  is  whether  upon 
this  record  appellant  is  entitled  to  any  additional  compensation 
and  call  our  attention  to  the  statute  which  provides:   "The 
attorney  for  an  executor,  administrator,  administrator  to  collect, 
guardian  or  conservator  shall  be  allowed  reasonable  compensation 
for  his  services."   (111.  Rev.  H>    1951,  Chap.  3,  Sec.  491.) 

The  record  discloses  that  during  the  time  appellant 
represented  the  administrator  no  Inheritance  tax  proceedings  were 
initiated  and,  33  a  result  thereof,  a  penalty  of  $188.76  was 
incurred  which  the  estate  will  be  obliged  to  bear.  Upon  the  hear- 
ing in  the  Circuit  Court,  in  response  to  the  Court's  query:   "How 
about  the  inheritance  tax" !'■  appellant  replied:   HI  had  prepared 
an  application  for  inheritance  tax  but  had  sidetracked  it  for 
some  other  matters."  And  in  response  to  a  further  Inquiry  by 
the  Court  as  to  the  cause  of  the  delay  In  administering  the  estate, 
appellant  answered:   "It  was  just  routine  work;  it  was  not  anything 
pressing  in  any  way.   The  real  difficulty  was  trying  to  frame  a. 
bill  to  appoint  a  trustee  under  the  trust  and  to  get  somebody  to 
operate  on  that.   I  have  been  in  touch  with  the  father  of  these 
children  and  I  could  get  no  satisfaction  from  them.   There  was 
some  delay,  there  is  no  doubt  about  that,  but  it  is  one  of  those 
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matters  that  has  drifted  along  without  pny   real  emergency  of 
any  kind,  nobody  vafl  being  injured  in  any  way."  The  record 
does  not  show  what  the  provisions  of  the  Will  were  with  refer- 
ence to  any  trust,  nor  does  it  appear  what  appellant  did,  if 
anything,  in  connection  with  that  phase  of  the  administration 
of  this  estate. 

In  addition  to  the  penalty  which  the  estate  incurred 
by  reason  of  the  failure  of  appellant  to  initiate  inheritance 
tax  proceedings,  an  additional  ,?210.00  has  already  been  expended 
for  premiums  on  the  surety  bond  of  the  administrator  which  would 
not  have  been  required  had  appellant  proceeded  to  close  this 
estate  with  reasonable  diligence. 

We  nave  read  this  record.  There  has  been  an  unreason- 


i 


able  and  unexplained  delay  on  the  part  of  appellant  in  connection 
with  the  administration  of  this  estate.  The  Probate  Court  of 
Du  Page  County  was  familiar  with  all  the  proceedings  had  and  taken 
by  appellant  in  connection  with  this  estate,  and  that  Court 
determined  that  he  had  been  paid  in  full  for  the  character  of 
the  service  he  rendered.   The  Circuit  Court,  upon  the  record  we 
are  reviewing,  came  to  the  same  conclusion.   In  disposing  of  the 
issues  presented  by  the  instant  petition,  the  Circuit  Court  said: 
"I  have  gone  into  this  matter  thoroughly  and  under  the  circum- 
stances I  do  not  think  there  should  be  pny  additional  fees,  in 
view  of  the  delay  and  the  extra  cost  and  expense  and  the  proposi- 
tion that  additional  fees  will  have  to  be  expended  to  close  the 
estate . ■ 

Taking  into  consideration  the  sise  ana  character  of 
'chis  estate,  the  servicea  appellant  rendered,  the  unreasonable 
delay  end  the  negligence  disclosed  by  nhe  record,  the  expense 
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the  estate  has  suffered  and  will  suffer  occasioned  by  this 
negligence  and  delay,  together  with  the  fact  that  additional 
attorney  fees  have  necessarily  been  incurred  because  of  this 
delay  and  negligence  inclines  us  to  the  opinion  that  the 
Frobate  and  Circuit  Courts  did  not  err  in  refusing  to  allow 
appellant  any  additional  compensation. 

The  judgment  of  the  Circuit  Court  of  Du  Page  County 
will,  therefore,  be  affirmed. 

Judgment  af fir me  I . 


■ 


V. 


General   No.    10555 


IN   THE 
APPELLATE  COURT   OF   ILLINOIS 

SECOND  DISTRICT 


ARenda  No.    11 


October  Term,    A.   d.    1951 


KARL   NAGEL, 


Plaintiff  and  Counter- 
Defendant-Appellee  , 


vs . 


CAROL  BLAKE,  formerly 
MRS.  J.  A.  DONNELLY, 

Defendant  and  Counter- 

olaimant -Appellant 


Appeal  from  the 
Circuit  Court  of 
Lake  County,  Illinois 


i 


Dove,  P.J. 

On  October  28,  1947,  the  plaintiff,  Karl  Nagel,  wrote 
the  defendant  as  follows:   "I,  Kerl  Nagel,  agree  to  furnish  all 
labor  and  material  to  complete  the  following  items  on  your  pro- 
posed residence  at  Vernon  Township,  Lake  County,  Illinois: 
Entire  excavating  and  backfilling  ($300.00),  entire  concrete 
work  (:|2,500.00),  entire  carpenter  work  (  10,050),  entire 
plumbing,  app.  (#2,200.00),  entire  electrical  work,  less  fixtures 
(;776.00),  entire  plastering  (#2,360.00),  entire  flashing  and 
gutters  (#450.00),  entire  heating  (£1400.00),  entire  brick  work, 
app.  ($1,500.00),  master  bath  tile  work  (#300.00),  all  required 
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steel  (1190.00),  exterior  painting  only  ($950.00),  the  total 
sum  of  |22,975.00,  (Twenty  two  thousand  and  nine  hundred  seventy 
five  dollars).   Plus  five  percent  for  supervision  of  all  trades 
through  entire  job  to  completion.   Agreement,  $22,975.00,  plus 
supervision  fee  #1,149.00  is  $24,124.00  for  complete  residence 
as  stated  above,  I  will  sllow  you  $125.00  for  finished  hardware. 
Owner  shall  furnish  the  shutters  and  wrought  iron  work.  All  the 
above  to  be  done  by  thoroughly  experienced  and  accredited  crafts- 
men.  Yours  respectfully,  Karl  Nagel . "  This  instrument  was 
received  by  the  defendant,  and  she  noted  her  acceptance  thereon. 
Thereafter,  pursuant  to  said  agreement,  a  dwelling-house  was 
constructed  under  the  supervision  of  Mr.  Nagel,  and  in  January, 
1949,  Mrs.  Connelly,  now  Mrs.  Carol  Blake,  moved  into  it. 

On  December  20,  1949,  Nagel  filed  the  instant  complaint 
against  Mrs.  Blake,  consisting  of  two  counts.   Count  One  alleged 
the  making  of  the  contract,  averred  that  the  plaintiff  had  per- 
formed his  part  and  that,  on  the  basis  of  time  and  material 
furnished,  plaintiff  had  earned  $12, 217.30  and  had  received  from 
the  defendant  $10,669.23,  leaving  a  balance  of  $1, 548.07  due  the 
plaintiff  from  the  defendant  and  for  that  amount  plaintiff  demanded 
Judgment.   Count  Two  likewise  alleged  the  making  of  the  contract, 
the  performance  by  the  plaintiff,  and  the  payments  by  the  defendant 
and  averred  that  the  balance  due  the  plaintiff  from  the  defendant 
under  the  contract  amounted  to  $1,548.07,  but  this  count  alleged 
that  a  balance  on  said  account  in  the  amount  of  ^1500.00  was  struck 
and  acknowledged  by  the  parties  on  or  about  October  18,  1949,  and, 
therefore, plaintiff  prayed  judgment  upon  an  account  stated  for 
said  sum  of  ^1500. 00. 
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The  defendant  answered  the  complaint  admitting  the 
execution  of  the  contract  but  denied  the  other  material 
allegations  of  both  counts.   She  also  filed  a  counterclaim       1/ 
against  the  plaintiff  and,  as  amended,  averred  that  after  the 
parties  hed  entered  into  the  contract  as  alleged  in  both  counts 
of  the  original  complaint,  the  counter-defendant  immediately 
breached  said  contract  as  he  was  unable  financially  to  procure 
materials  and  supplies  with  which  to  proceed  and  that  counter- 
plaintiff  did  purchase  such  supplies  and  materials  so  that  counter- 
defendant  could  proceed  with  said  contract;  that  in  the  fall  of 
1949  the  parties  agreed  that  counter-plaintiff  would  pay  the  sum 
of  #1500.00  provided  counter-defendant  made  right  the  defective 
plumbing  deficiencies  and  corrected  whatever  was  wrong  with  the 
septic  tank  and  the  tiling  leading  thereto.   Counter-plaintiff 
further  averred  that  she  did  not  know  at  that  time  that  counter- 
defendant  had  failed  to  install  rock-wool  insulation  in  the  vails 
of  the  first  floor  of  said  dwelling  although  he  had  agreed  to  do 
so;  that  the  entire  construction  of  the  septic  tank  was  faulty; 
that  the  basement  floor  was  improperly  constructed;  that  there 
were  leaks  in  the  roof  which  she  was  required  to  repair  all  to  her 
damage,  which  damage  aggregates  $2500.00,  and  for  this  amount  she 
demanded  judgment  against  counter-defendant.   The  reply  of  the 
counter-defendant  to  the  counterclaim  was  a  denial  of  all  of  its 
allegations.   The  issues  thus  made  by  the  pleadings  were  submitted  i 
to  the  court  without  a  jury  resulting  in  a  judgment  in  favor  of 

the  plaintiff  and  against  the  defendant  for  ,|1500.00.   The  court 

and  reply 

found  the  issues   raised  by  the  counterclaim/in  favor  of   the 
counter-defendant 
/a»Majt)ers5bG±»  and  an  appropriate    judgment  was    entered  upon  that 

finding.      The   record  is   brought   to   this   court   for  review  by  an 

appeal  by  the  KixxKfcfc&Sx  defendant. 
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Counsel  for  appellant  concedes  that  the  evidence  shows 
that  there  was  a  discussion-  between  the  parties  concerning  the 
amount  due  appellee  from  appellant  and  that -at  the  conclusion  of 
the  discussion  appellant  agreed  to  pay  appellee  an  amount  less 
than  appellee  claimed  but  insists  that  such  promise  was  conditioned 
upon  appellee  correcting  the  defects  in  the  installation  of  the 
plumbing  and  the  septic  tank;  that  the  evidence  discloses  that 
these  defects  were  never  corrected  and,  therefore,  the  trial  court 
erred  in  rendering  any  judgment  against  appellant.   Counsel  argue 
that  the  evidence  on  behalf  of  appellee,  with  its  most  favorable 
inferences,  simply  discloses  that  there  was  a  promise  on  behalf 
of  appellant  to  pay  less  than  some  greater  unascertained  amount 
which  appellee  claimed  to  be  due;  that  the  promised  payment  has 
not  been  made  and,  therefore,  all  that  is  shown  is  an  unenf orcible , 
unexecuted  attempt  to  compromise. 

The  evidence  discloses  that  appellee  is  a  general  building 
contractor  and,  after  his  offer  of  October  28,  1947,  was  accepted 
by  appellant,  certain  blue  prints,  plans,  and  specifications  were 
furnished  him  and  he  undertook  the  construction  of  a  dwelling 
house  in  accordance  with  said  blue  prints,  plans,  and  specifications, 
The  house  was  constructed,  and  in  January,  1949,  appellant  moved  in. 
Appellee  testified  that  in  October,  1949,  he  had  a  meeting  with 
appellant,  at  which  time  he  submitted  to  her  figures  to  the  effect 
that  there  had  been  expended  on  certain  items  which  went  into  the 
construction  of  the  house  $11,816.30  with  credits  to  which  she  was 
entitled,  aggregating  $10,639.23,  leaving  a  balance  of  $1177.07  due 
him,  together  with  the  further  sum  of  $200-00  for  brick  work,  $75.00 
for  drain  tile,  and  $126.00  for  tile  work  in  the  bathroom,  making  a 
total  of  #1578.07  against  which  she  was  entitled  to  a  credit  of 
$30.00  for  asphs.lt  tile  bathroom  floor,  thus  leaving  a  balance  due 
appellee  of  $1548.07.   In  addition  there  was  an  unpaid  balance  of 
$697.50  due  N.  A.  Frantz,  plumber.   Appellee  testified  that  he  did 
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not  have  the  Frantz  plumbing  bill  with  him  the  first  time  he 
discussed  settlement  with  appellant  in  October,  1949,  but  did 
have  it  with  him  when,  he  returned  to  her  home  a  week  later 
accompanied  by  Samuel  Smith.   Mr.  Smith  testified  that  appellant 
stated  at  that  time  that  the  only  thing  that  was  wrong  with  the 
house  was  that  the  floor  around  the  fireplace  had  buckled  and 
the  front  door  didn't  close  very  easily.   About  a  week  later 
appellee,  Smith,  and  Frantz,  the  plumber,  were  again  at  appellant's 
home  and  there  discussed  with  appellant  a  settlement  of  their 
accounts.  According  to  the  testimony  of  appellee,  as  abstracted, 
this  is  what  occurred:   "On  the  date  of  the  final  conversation 
Mr.  Smith  and  Mr.  Frantz  were  with  me.   V'e  sat  down  and  vrent 
through  this  bill  and  came  to  an  agreement  allowing  Mrs.  Blake 
#345.00  on  my  bill  and  3397.00  on  Mr.  Frantz'  bill  in  order  to 
settle  the  claim  and  get  the  thing  over.  Mrs.  Blake  did  not  com- 
plain of  my  work.   She  said  she  would  pay  the  amount  of  £1500.00 
on  Sunday.   She  told  me  to  come  over  andpick  up  the  check.   On 
Saturday  night  Mr.  Slake  called  me  and  said  he  did  not  get  the 
money  for  the  second  mortgage  and  to  come  over  Tuesday  and  he  would 
pay  me  then.  Monday  night  he  called  and  said  I  should  come  over 
the  latter  part  of  the  week  and  I  would  be  paid  then.   I  did  not 
see  Mrs.  Donnelly  after  that  meeting.   I  did  not  go  over  the 
latter  part  of  the  week.   I  got  another  call  from  Mr.  Blake.   Four 
calls  from  him.   He  did  not  make  any  complaints.   No  amount  of  the 
$1500.00  has  been  paid." 

Samuel  Smith  also  testified  as  to  what  occurred  at  this 
meeting.  He  said:  HMr.  Frantz,  Mr.  Nagel  and  I  came  out  there  in 
the  daytime.   Mr.  Nagel  said  he  was  anxious  to  get  his  money.   We 
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went    over  all  the   Items.      Mrs.    Blake   sail  If  he  would   settle    for 
$1500.00  she  would  pay  It.      This   was   &650.00  less   than   the   bill. 
Mr.    Nagel  said  he  was   in  need  of  the  money  and  was   tired  of  wait- 
ing for   it   and  would  take   it.      She   said  she   didn't  have   the   check 
right   there,    that  Mr.    Nagel   could  come   over   Sunday  and  pick  up 
the  check.      The  way    they  got  around  to  the    $1500.00  they  each 
knocked   off  about   $3§O.O0   of   their  individual  contract.      Mr.    Nagel 
reduced  his   bill   around   $ 300. 00   or   f 3 50. 00.      She  did  mention   the 
bathroom  faucet  and  he  said  he  would  put   in  a  new  stem,    and  nothing 
else  was  said.      It  was    just  that  she   didn't  have   the  check  and 
that  he  should  come   over  Sunday  and  pick  It   up." 

M.   A.    Frantz,   who  was   also  present   on  this    occasion, 
testified  that  he  was   a  master  plumber  and  in  1947  and  1948  did 
some  plumbing  on  the  home   of  appellant  and  continued:      "I  was 
hired  by  Karl   Nagel  who  was   the   general  contractor.      In  October, 
1949,    I  went   to  the   home   of  Mrs.    Blake  with  Mr.    Nagel  and  Mr. 
Smith  to   settle   up  accounts.      I  was   attempting  to  collect  my  bill 
at   that  time.     We  sat  around  the   table,    the  four   of  us.      Mrs.   Blake 
said  she  had  a  lot  of  trouble  during  the  time   this  was   under  con- 
struction.     I   told  her  it   is   too  bad, but   this  was   my  bill  and  it 

I  agreed 
was  artaQacxiSR^xicfcx«8t*xstfeJc3ci  according  to  my  contract  with  Mr.   Nagel  and/ 

my  bill  was   $697.00  and  I  agreed  to  settle  for  $300.00.      There  was 
a  faucet  in  the  bathroom  that  was   supposed  to  be  fixed,    and  I  went 
over   one   morning  and  put   in  a   new  stem.      Mrs.    Blake   said  she  was 
satisfied  with  my  bill   and  she  was   satisfied  with  Nagel' s  bill. 
|1500.00  was   agreed  on  as  what   she  would  pay." 

Appellant   testified  that   there  were    two  meetings   in 
September,    1949;    that    the  first   meeting  was  when  appellee   and 
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Smith  came  to  her  home  about  noon.   As  abstracted,  she  continued: 
"I  said  that  things  were  not  right  and  must  be  corrected,  such  as 
floors  and  doors  and  several  different  things,  also  about  the 
plumbing  and  carpenter  work.   He  said  he  would  repair  the  work 
and  I  said  the  plumbing  was  bad  and  that  there  was  a  very  bad 
odor  around  the  septic  tank  that  must  be  repaired.  There  were 
faucets  in  the  upstairs  shower  that  had  been  reversed  and  people 
either  scalded  or  froze  themselves.   Conversation  also  included 
the  freezing  of  the  house  previous  to  occupancy,  which  caused  the 
downstairs  faucets  to  leak  and  that  the  wall  would  have  to  be 
ripped  out.   Mr.  Nagel  said  he  would  come  back  and  do  the  repairs 
and  that  he  and  Mr.  Frantz  would  get  together.   The  next  meeting 
took  place  in  a  week  or  ten  dn.ys   with  Frantz,  smith,  Nagel  and 
myself  present.   Then  I  mentioned  the  plumbing.   Frantz  said  he 
would  fix  it.   He  did  fix  it  the  next  day.   The  next  day  he  dug 
around  the  septic  tank.   He  put  some  black  paste  on  the  faucet. 
I  watched  him  while  he  did  it.   He  did  not  put  a  new  stem  on  it. 
In  the  second  conversation  we  agreed  on  $1500.00  and  I  said  I  would 
pay  but  definitely  wanted  the  plumbing  situation  corrected.  We 
agreed  and  I  said  I  would  pay  if  that  was  fixed.   'Ihey  did  not 
agree  to  fix  the  upstairs  bath.   I  mentioned  the  septic  tank  and 
Mr.  Frantz  came  back  the  next  day  and  dug  around  it."   On  cross 
examination  appellant  testified:   "I  said  I  would  pay  $1500.00 
provided  the  faucet  was  fixed  in  the  downstairs  bathroom  and  we 
found  out  what  was  wrong  with  the  condition  of  the  septic  tank,  but 
the  septic  tank  wasn't  repaired  until  the  next  February.   I  think 
it  is  correct  that  I  said  I  would  pay  |1500.00  on  the  following 


-  7  - 


as  ,1" 

>  [fis  .ill  ■■    ■ 

f  a  jb  '■....' 

.  ■  ■   ,;   oitfqi 

■ 

31/ .  •..  .:'  ' 

■  ;  "  ■ 

.  .    -    ■  '  '  . 

•  .  HUOIfl 

. a  bib  ©H 

io  Jb9ei3»  9W  m  ooea  erlJ  nl 

Cq  9ilJ  J;-. 

11     Vp  CtfOW    I    Ms8     ] 

bat  ■  *di 

:■'•'■-  '    *X9 

©rltf  nJt  £  9X.fi  i  "voiq 

inlritf  I      .v.  ' 

gaJ  .  it 


-  v  - 


Sunday  and  my  husband  called  on  Saturday  night." 

Whether  the  conferences  in  September  or  October, 
1949,  between  the  parties  hereto  resulted  in  an  account  stated 
is  a  question  of  fact.   Appellee  denied  that  appellant's  promise 
to  pay  the  $1500.00  was  contingent  upon  any  further  work  being 
done  and  he  was  corroborated  by  Smith  and  Frantz.   Following 
the  discussions  which  resulted  in  appellant's  agreement  to  pay 
$1500.00,  the  evidence  discloses  that  at  no  time  did  appellant 
contact  appellee  or  Frantz  in  connection  with  the  items  set  forth 
in  her  counterclaim  and  never  made  any  complaint  to  either  of 
them.   All  she  did  was  to  disregard  her  admitted  promise  to  pay. 

During  the  course  of  the  hearing,  the  learned  and 
experienced  trial  judge  stated  he  believed  the  testimony  of  Smith, 
Frantz  and  appellee  and  found  there  was  an  account  stated  and 
rendered  judgment  accordingly.   The  court  further  stated  that  he 
did  not  believe  the  testimony  of  appellant  and,  accordingly, 
found  the  issues  made  by  the  counter-claim  and  reply  in  favor  of 
the  counter-defendant.   We  have  read  the  testimony  found  in  this 
record  as  abstracted  and  believe  the  conclusions  arrived  at  by 
the  trial  court  are  fully  sustained  by  the  evidence. 

From  an  examination  of  the  record, we  are  satisfied  that 
appellant  did  not  agree  to  pay  $1500.00  contingent  upon  something 
further  to  be  done  by  appellee.   Nor  do  we  think  there  is  any 
merit  in  appellant's  contention  that  the  evidence  simply  discloses 
an  unexecuted  attempt  to  compromise  the  liability  of  appellant  to 
appellee.   "A  new  promise  by  a  debtor  to  his  creditor,  or  a  new 
agreement  between  them,  either  written  or  oral,  may  itself,  as 
distinguished  from  its  performance,  be  accepted  by  the  creditor  in 
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satisfaction  of  a  previous  claim  or  demand, .whether  the  latter 
is  founded  in  contract  or  in  tort,  and  where  a  promise  or  agree- 
ment is  so  accepted  in  satisfaction  it  extinguishes  the  claim  or 
demand  previously  existing,  and  constitutes  a  good  accord  and 
satisfaction,  whether  or  not  it  is  actually  carried  out  or  per- 
formed.  In  case  of  nonperformance  of  the  new  promise  or  agreement 
the  creditor's  remedy  is  upon  it,  for  its  breach,  and  not  upon  the 
original  claim  or  demand,  which  is  not  revived  by  the  nonperformance 
of  the  new  promise,  and  no  ri&ht  to  recur  to  which  arises  or  exists 
by  reason  of  such  breach."   (1  C.J.S.,  Accord  and  Satisfaction, 
Sec.  22,  pp.  489-490.) 

The  judgment  appealed  from  is  warranted  by  the  law  and 
the  evidence  and  that  judgment  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


I 

; 

.    i 
.    ■  . 

.  i   .     .  j  . 


Gen.  No.  10545 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 


Aggnda  No.   17 


SECOND  DISTRICT 

O   4; 

October   Term,    A.    D.    1951 
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EMIL  SOLAZZI, 

Plaintiff -Appellee , 

vs. 

LOUIS  CAS OLA  and 
OLIVE  CAS OLA, 

Def endants-Appellants . 


Appeal  from  the 
Circuit  Court  of 
Winnebago  County, 


Dove,  P.J. 

The  complaint  in  this  case  alleged  that  on  or  about 
May  10,  1949,  the  plaintiff  purchased  from  defendants  certain 
residential  property  In  Rockford  for  £21,000.00;  that  the 
defendants  had  theretofore  leased  to  John  F.  Paquin  the  lower 
apartment  thereof  for  an  agreed  rental  of  1100.00  per  month 
commencing  November  20,  1948,  which  lease  was  in  full  force  and 
effect  on  May  10,  1949;  that  the  rentals  specified  In  said  lease 
were  paio.  in  advance  by  the  tenant,  Paquin,  to  the  defendants; 
that  as  an  inducement  to  the  plaintiff  to  purchase  said  premises, 
the  defendants  represented  to  the  plaintiff  that  said  rental  of 
$100.00  per  month  was  a  valid,  existing  rental  under  the  rental 
regulations  of  the  United  States  of  America  and  that  the  defend- 
ants had  complied  with  existing  rental  regulations  then  in  force; 
that  at  the  time  of  salting  such  representations,  the  defendants 
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either  knew  that  the  approved,  registered  rental  of  said 

premises  existing  under  Federal  regulations  was  $45.00  rer 

month  or  that  said  defendants,  in  reckless  disregard  of 

whether  said  statements  were  true  or  false,  did  then  and  there 

represent  to  the  plaintiff  that  said  rental  of  ";100.00  per 

month  was  a  valid,  existing  rental  under  the  said  regulations 

then  in  force;  that  said  representations  were  so  made  by  the 

defendants  to  the  plaintiff  for  the  purpose  and  with  the  intent 

of  deceiving  and  defrauding  the  plaintiff  and  thereby  to  Induce 

the  plaintiff,  in  reliance  thereon,  to  purchase  said  premises; 

that  the  plaintiff  believed  said  representations  to  be  true, 

relied  thereon  and  purchased  said  premises  although  the  maximum 

rental  for  said  apartment  under  Federal  regulations  was  $45.00 

per  month. 

The  complaint  further  alleged  that   on  October  19,   1949, 

the  United  States  filed  a  civil  action  against  the  plaintiff 

and  the  defendants   in  this  proceeding  seeking  to  recover   $421.66 

for  excess  rental   charges   over  and  above  $45.00  per  month  under 

the  Housing  and  Rent  Act  of  1947,   as  amended;    that  as   a.  result 

of  said  action,    plaintiff  did  pay,   by  way  of  restitution,   to  the 

United  States   the  sum  of   $288.10  and, also,,    plaintiff  became 

liable  for  attorney  fees  and  costs   in  connection  with  said  liti- 

gaUon,UftAx!>ZftyBdbc£tt£gSW*x£BSX$@98?S®X  all  to  the  damage  of  the     ^ 
plaintiff   of   |698.50. 

The   answer  of  the   defendants  admitted  the  purchase  of 

the  premises  by  the   plaintiff,    the   leasing  of  the   premises  by 
the  defendants  at  a  rental  of  $100.00  per  month,    the  allegations 
concerning  the  suit  for  restitution  of  rental  overcharge  but 
denied  making  any  fraudulent  representations  as  alleged  and 
denied  all  other  allegations   of  the  complaint.      The   issues   thus 
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made  were  submitted  to  a  Jury  resulting  in  a  verdiot  in  favor 
of  the  plaintiff  and  against  the  defendants  for  $700.00.  After 
overruling  a  motion  for  a  new  trial,  Judgment  was  rendered  upon 
the  verdiot  and  the  defendants  appeal. 

The  reoord  discloses  that  on  April  18,  1949,  appellee 
executed  a  written  instrument  by  the  provisions  of  which  he 
offered  to  purchase  a  two  family  apartment  building  located  in 
Rookford  and  which  belonged  to  appellants  for  ,;21,000.00.   Their 
offer  recited  that  the  lower  apartment  was  leased  until  November  22, 
1949,  at  $100.00  per  month.   Thl3  offer  was  accepted  by  appellants, 
and  on  May  10,  1949,  the  purchase  was  completed  and  in  the  settle- 
ment between  the  parties,  the  purchaser  was  credited  with  ^'625. 00, 
being  rental  which  the  sellers  had  collected  in  advance  for  the 
lower  apartment  for  six  months  and  one  week  from  John  Paquin, 
the  tenant.   The  lease  was  assigned  to  appellee.  By  an  agreement 
entered  into  between  Paquin  and  appellee,  Paquin  vacated  the  lower 
apartment  one  month  and  one  week  prior  to  the  expiration  of  his 
lease  and  appellee  paid  to  him  $125.00  for  the  possession  of  the 
apartment  at  that  time. 

Subseouently ,  and  on  October  22,  1949,  the  United  States 
brought  suit  against  the  parties  to  this  suit  in  the  District  Court 
of  the  United  States, Northern  District  of  Illinois^to  recover 
rentals  received  by  the  parties  hereto  over  and  above  £45.00  per 
month  from  and  after  April  1,  1949.   That  suit  was  settled  and 
thereafter  dismissed  by  stipulation  of  the  parties  upon  appellee 
paying  J288.10  and  appellants  paying  T68.00  to  the  Treasurer  of 
the  United  States.   In  defense  of  this  proceeding,  appellee  incurred 
an  attorney  fee  of  ^75.00.  The  evidence  further  discloses  that 
the  property  was  under  Federal  rent  control  until  July  31,  1950, 
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and  that  the  maximum  monthly  rental  under  the  O.P.A.  regulations 

prior  to  July  31,  1950,  was  $45,00  per  month.   It  also  appears 

from  the  evidence  that  appellee  was  informed  by  appellants  and  y 

their  real  estate  agent  that  the  rent  of  (100.00  per  month  was 

a  valid  rent  under  the  then  existing  rental  regulations,  and 

appellee  testified  that  he  would  not  have  purchased  said  premises 

had  he  known  thst  the  rent  ceiling  was  then  445.00  per  month. 
Counsel  for  appellants  argue  that  before  a  recovery 

can  be  had  in  this  case  it  must  appear  that  not  only  appellants 
made  a  representation  to  the  effect  that  the  Paquln  lease  was 
valid  and  that  it  complied  with  O.P.A.  regulations,  but  that  it 
must  also  appear  that  this  statement  was  false,  known  to  be 
false  and  made  with  the  intent  to  deceive.  Counsel  insist  that 
this  lease  was  valid  when  made  and  continued  to  be  until  April  1, 
1949,  when  this  property  was  recontrolled  by  act  of  Congress  and 
the  rent  celling  reduced  to  the  amount  previously  set  when  the 
property  was  under  O.P.A.  control.   If  this  be  true,  appellant, 
Louis  Casola,  spoke  recklessly  and  without  regard  to  the  truth 
when  he  stated,  as  testified  to  by  appellee,  that  the  Paquln  lease 
was  valid,  that  it  complied  with  O.P.A.  Regulations  and  that 
appellee  would  have  no  trouble  about  it.  Appellants  are  chargeable 
with  knowledge  of  the  O.P.A.  Regulations  and  the  affirmation  to  the 
effect  that  this  lease  did  comply  with  those  regulations  and  that 
appellee  would  have  no  trouble  about  it  were  statements  made  with- 
out regard  to  the  truth.  We  have  read  the  record  and  believe  the 
evidence  found  therein  sustains  the  finding  of  the  jury  that  the 
representations  alleged  to  have  been  made  by  appellant,  Louis 
Casola,  in  connection  with  the  Paquln  lease,  were  made,  that  they 
were  false,  that  they  were  either  known  to  have  been  false  when 
made  or  were  a  positive  assertion  recklessly  made  without  knowledge 
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of  their  truth  and  uttered  in  order  to  deceive  appellee  and 
that  appellee  believed  those  representations,  relied  upon  them 
and  purchased  the  property  and  suffered  damages  thereby.   These 
are  the  essential  elements  appellee  was  required  to  prove. 
(Billstrom  v.  Triple  Tread  Tire  Co.,  220  111.  App.  550).   Counsel 
argue  that  because  the  tenant  moved  prior  to  the  expiration  of 
the  lease  and  appellee  moved  in  the  lower  apartment  proves  that 
appellee  did  not  rely  upon  the  statement  regarding  the  amount 
this  apartment  rented  for  in  purchasing  the  property.   Appellee 
testified  he  did,  and  counsel's  argument  that  he  did  not  is  not 
persuasive. 

It  is  next  insisted  by  counsel  for  appellants  that  the 
record  shows  the  payment  of  *288.10  to  the  Treasurer  of  the  United 
States  by  appellee  wa**  voluntarily  made;  that  the  invalidity  of 
the  Paquln  lease  was  not  determined  and,  therefore,  the  court 
erred  In  permitting  appellee  to  show  the  payment  of  this  amount 
in  order  to  establish  his  damages.  What  the  record  shows  is  that 
on  March  21,  1950,  the  attorney  representing  the  plaintiff  in  the 
action  pending  in  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois  and  the  attorneys  representing  the 
parties  to  this  proceeding,  who  were  the  defendants  in  the  Federal 
Court,  entered  into  a  stipulation  which  provided  that  the  action 
in  the  Federal  Court  should  be  dismissed  at  the  costs  of  the  defend- 
ant, and  the  evidence  shows  that  in  order  to  bring  about  that  dis- 
missal appellee  paid  $288.10  and  appellants  paid  $68.00  in  full 
settlement  thereof.   There  was  no  error  in  the  admission  of  this 
evidence . 

It  is  also  insisted  that  the  verdict  is  excessive  and 
that  the  evidence  does  not  sustain  a  verdict  for  ,700.00.   We  are 
inclined  to  agree  with  this  contention.   The  actual  damage  proven 
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by  appellee  consisted  of  |j28S.10  paid  to  the  Treasurer  of  the 
United  States  in  settlement  of  the  action  to  which  appellee 
was  a  party  in  the  Federal  Court,  together  with  $75.00  paid  by 
appellee  to  his  attorney  to  represent  hia  in  that  proceeding. 
These  sums  aggregate  $363.10.  Appellee  and  the  tenant  mutually 
terminated  the  lease,  and  appellee  moved  into  the  lower  apartment 
which  Paquln  had  occupied.  Appellee,  therefore,  sustained  no 

loss  after  that  time. 

In  reply  to  this  contention,  counsel  for  appellee 
insists  that  in  addition  to  being  compelled  to  refund  rental 
overcharge!  and  pay  attorney  fees  incurred  by  virtue  of  the  civil 
suit  filed  by  the  government,  appellee  is  also  entitled  to  recover 
the  difference  betveen  the  maximum  rental  for  the  lower  apartment 
of  said  premises,  being  #45..:  per  month,  and  1,100. 00  per  month, 
as  represented  by  appellants,  until  July  20,  1950,  when  the  rent 
control  regulations  were  lifted.  Counsel  argues  that  "it  is 
eonmon  knowledge,  of  which  courts  and  juries  will  take  Judicial 
notice,  that  property  having  a  rental  of  |100.00  per  month  is  of 
greater  vplue  than  property  having  a  rentel  of  $45,00  per  month  .  . 
and  in  oases  of  fraud  compensatory  damages  are  given  with  more 
liberal  hand  by  juries  and  their  verdicts  are  less  closely  scanned 
than  in  cases  based  on  contracts."  Counsel  then  asks,  "C?n  anyone 
successfully  contend  that  the  verdict  of  5700. 00  in  this  case  is 
excessive?" 

It  is  true  the  ven^   control  regulations  continued  until 
July  20,  1950.   The  lease  was  for  4100.00  per  month  ftAtil  November, 
1949,  and  the  rent  ceiling  was  #45.00  per  month  from  April,  1949. 
Difference  in  the  actual  value  of  the  lease  and  the  represented 
value  from  the  date  of  sale  to  the  termination  of  the  lease  is  the 
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proper  measure  of  damages.  (Antle  and  By©.  v.  ^exton,  137  111. 
410.)  Appellee's  lose  of  rentals  ceased  when  the  lease  terminated. 
and  the  lease  terminated  when  he,  appellee , moved  into  the  lower 
apartment  one  month  and  one  week  before  the  lease  terminated  by 
ite  own  provisions.  Appellee,  therefore,  never  suffered  ^  loss 
of  rent  after  he  moved  into  the  lower  apartment.   He  could  not 
have  suffered  any  loss  of  rental  after  the  tenant,  at  the  request 
of  the  owner,  surrendered  possession  of  the  apartment  to  him,  and 
he,  the  owner,  moved  into  it. 

According  to  the  testimony  of  Mr.  Gasola,  he  did  not 
know  the  property  hsd  been  re-controlled  on  April  1,  1949,  and 
first  learned  of  it  when  he  received  a  notice  from  the  office  of 
O.P.A.  sometime  after  the  sale  of  the  property  to  appellea.   The 
evidence  found  In  this  record,  in  our  opinion,  however,  warranted 
a  finding  In  favor  of  appellee,  and  he  wan  entitled  to  recover 
his  compensatory  damages  not  to  exceed  1363.10.   The  Judgment  of 
the  trial  court  i3,  therefore,  reversal  and  the  cause  is  remanded 
with  directions  to  enter  an  order  that  if  appellee  files  a  remit- 
titur of  $336.90  within  thirty  (30)  days  after  the  aandate  of 
this  court  is  filed  in  the  Office  of  the  Circuit  Clerk  of  Winnebago 
County,  as  provided  by  law,  that  then  judgment  will  be  rendered  in 
favor  of  appellee  and  against  appellants  for  363.10,  and  if  no 
remittitur  is  so  filed  that  then  an  order  will  be  entered  granting 
to  appellants  a  new  trial  and  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Judgment  reversed  and  cause 
remanded  with  directions. 
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UNITED  STATES  OF  .AMERICA 


State  of  Illinois  ) 
Appellate  Court    )    ss: 
Second  District    ) 


34     LA,  408 


At   a  term  of  the  Appellate  Court,    begun  and  held   at 
Ottawa,    on  Tuesday,   the    2d  day   of   October,    in  the    year  of 
our  Lord   one  thousand  nine  hundred   and   fifty-one,   within 
and  for  the   Second   District   of    Illinois: 

Present    --  Honorable  FRANKLIN  R.   DOVE,    Presiding  Justice 
Honorable   BEN  F.    ANDERSON,    Justice 
Honorable  FRED   G.    WOLFE,    Justice 

JUSTUS   L.    JOHNSON,    Clerk 
CLAYTON   C.    HARBECK,    Sheriff 


BE  IT  REMEMBERED,    that  afterwards,    to-wit: 
On        January   8,    1952  the   Opinion  of   the    Court  was 

filed    in  the  Clerk's   Office   of    said   Court,    in   the  words  and 
figures    following,    viz: 


general  Wo,  10057  Agenda  No.  26 

4 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 

Ootober  Term,   A.D.   1951. 
, )  

FLORENCE- LONG,  )  . 

Plaintiff-Appellee,      )  APPEAL  FROM  THE 

▼a.  J  CIRCUIT  COURT  OF 

OVEN   LONJ,  )  WINNEBAGO  COUNTY. 


Defendant-Appellant,    j 
: ) 


* 


Dora,  P.J. 

Appellee,  Plorence  Long,  filed  a  suit  for  dlvoroe  In 
the  Clrouit  Court  of  Winnebago  Countj* charging  her  husband,  Owen 
Long,  the  appellant,  with  extrtma  and  repeated  cruelty.  An 

•me> 

answer  was  filed  denying  the  allegation*  of  the  complaint.     In 
Addition  to  a  deoree  for  divoros,   appellee  also  sought  the  oustody 
of  their  two  ohlldren,   alimony,   support  for  the  two  children, 
attorney  fees,   the  occupancy  of  the  hose  which  the  parties  owned 
in  joint  tenanoy,  and  the  use  of  the  furnlsnlngs  and  furniture 
located  in  aaid  home. 

At  the  conclusion  of  the  hearing  appellee  wae  awarded 
a  deoree  of  dlroroe  on  the  ground  of  extreme  and  repeated  oruelty, 
wae  granted  the  oustody  of  the  two  ohlldren,   subject  to  the  right 
of  appellant  to  visit  the  ohlldren  at  reasonable  and  seasonable 
tlmee,   together  with  the  right  to  oooupy,  wife}*  the  two  ohlldren, 


t* 


the  home  whioh  the  parties  owned  at  Joint  tenant*,  also  attorney 
fee*  In  the  sua  of  $100.00,  end  monthly  support  for  the  two 
ohlldren  in  the  sua  of  $105.00,  which  support  money  for  the 
ohlldren  vae  aade  a  lien  on  the  appellant's  interest  in  the  home 
which  they  owned.   The  matter  of  alimony  for  the  plaintiff  was 
reserred  for  future  determination. 

To  reverse  this  decree  the  defendant  prosecutes  this/ 

"no***  ' 

appeal  and  contends  that  the  evidence  is. sufficient  to  support  s 

divorce  on  the  ground  of  extreme  and  repeated  cruelty;  that  the 

oourt  had  no  power  to  sward  to  the  appellee  the  use  and  occupat: 

of  the  home  which  the  parties  owned  as  Joint  tenants;  that  the 

evldenoe  did  not  Justify  the  oourt  In  making  the  support  paynente 

for  the  ohlldren  a  lien  on  the  Interest  of  the  appellant  In  the 

home;  and,  finally,  that  the  support  payments  are  unreasonably 

high  under  the  fects  and  circuits fences  shown  by  this  reoord. 

The  parties  were  married  on  May  30,  1939,  and  lived  to- 
gether until  their  separation  on  December  31,  1950.  After  the 
separation  they  oooupled  different  rooms  In  the  home.  Their  two 
ohlldren,  Susan,  and  Brace,  were  of  the  ages  of  six  and  four,  res 
tlvely,  at  the  time  of  the  filing  of  the  complaint  In  January. 

The  evldenoe  dlsoloses  that  appellant  had  a  oheet  of 
drawers  in  which  he  kept  hie  private  papers,  and  on  September 
1949,  he  told  his  wife  someone  had  been  trying  to  open  this  box 
and  asked  her  who  did  it.  Aocording  to  his  testimony,  she  sail 
she  did  not  know.  He  then  continued:   "I  tried  to  get  It  out  of 
her  and  I  did  take  hold  of  her  arm  and  I  admit  I  handled  her  w: 
sufficient  roughness  to  oause  a  bruise  on  her  arm."  Appellee 
testified  that  he  was  angrtt  and  grabbed  her  by  the  arm,  pullec 
i\   behind  her  and  twisted  it,  causing  her  considerable  pain.   On 
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12,    1949, 
Ootober/     according  to  the.  testimony  of  appellant,  he  requested 

hit  vlfe  to  put  a  bandage  around  hie  land,   and  vhenahe  refused  he 

said  to  her:      "That  Is  not   the  right  attitude."     He  then  testified: 

"I  got  up  and  Jerked  her  onto  the  floor  and  told  her  to  get  the 

hell  out  and  get  going  as  far  as  I  was  oonoerned. "     On  December  31, 

1960,   appellant,   with  considerable  force,  .pushed  appellee  agalr.at 

a  onset  of  drawers  in  order  to  keep  her  from  turning  oft  'the  radio. 

Appellee   testlflsd  that  on  this  oocasv/va  appellant)  threatened  to 

hit  her  with  a  hammer  and  to  shoot  'aer.     Appellant  denied  theee 

threate  but  admitted  he  said  to  b«r  that  he    "didn't  think  she  was 

worth  the  prloe  of  a  bullet."     'e'hile  appellant  adadte   these  three 

aots  of  oruelty,   he  insists  t'nat  they  were  not  eufflolently  violent 

or  aggravated  to  oonetitute   oruelty  under  our  statute.     We  have 

read  the  testimony  In  this   record  on  this  Issue  carefully  and  are 

unable  to  aay  that  the   decree   of  the  trial  court  finding  the 

appellant  guilty  of  extreme  and  repeated  oruelty  is  against  the 

weight  of  the  evidence,     tffc  think  the  evidence  fully  supports  the 

decree. 

The  aote  and  conduct  which  will  constitute  extreme  and   • 
repeated  oruelty  within  the  meaning  of  the  etatute  are  not  the 
same  thing  under  all  oi  roume tanoes  and  to  all  pereone.     Appellant1 a 
eonduet  here  was  wilful  and  exposed  his'wlfe  to  serious  bodily 
ham,  was  without  provocation  and  acoompanled  by  deliberate  lnaulta. 
This  has  frequently  b«en  held  to  be  sufficient  to  oonstltuts  sxtreoe 
and  repeated  oruelty  within  the  meaning  of  the  divorce  statute. 
(Veeselbjeejft  v.  weeselhoeft,   969  111,  419;   Teal  v.  Teal,   324  111. 
807;   Llpe  v.  Lipe,   38'/  111.   39;   Bogaerte  v.   Bogaerte,    344  111. 
App.   497). 

Ae  to  the  appellant  s  olalm  that  the  oourt  had  no  authority 
to  deoree  to  the  appellee  the  use  and  the  occupation  by  her  and  the 
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two  ohlldren  of  the  home  which,  the   Jointly  owned  with  appellant, 
we  are*  unable  to  agree.     The  right  to  the  uee  and  oooupanoy  of 
the  hoae  had  to  be  given  eltherto  the  appellee  or  the  appellant, 
or  It  had  to  be  ordered  told  or  rented.     If  the  appellee  and  the 
two  children  had*  not  been  given  the  right  to  the  uee  and  oceupancy 
of  the  hoae,   then  appellant  wouia"  hare  had  to  hare  provided  for 
thea  eleewhere,  ae  the  evldenoe  ehowed  that  thle  ««•  the  only 
plaoe  they  had  to  litre.     Thie  right  eo  glren   to  appellee  and  the 
two  children  did  not  operate  to  hie  prejudioe.     In  Rardin  w.  Bar  din, 

e 

339  111.  App.  66,   the  wife  waa  granted  a  dlvoroe  on  the  ground  of 

extreae  and  repeated  ©ruelty,   and  the  deoree  allowed  to  the  wife 

and  the  alnor  children  of  the  marriage  the  right  to  the  uee  and 

oooupancy  of  the  family  hoae  during  the  minority  of  the  children. 

The  home  wae  owned  by  the  hue band  and  wife  ae  tenante  in  common. 

The  eame  complaint  waa  made  there  ae  le  made  hare,  but  the  oourt 

(p.   ?4) 
•aid:/   "»e  do  not  find  any  fault  with  that  part  of   the  deoree 

allowing  the  wife  and  children  to  oooupy  the  Dobeon  Street  house 

during  the  minority  of  the  ohlldrtn  or  until  the  further  order  of 

the  oourt.     The  chancellor  may  allow  the  wife  and  children  the 

exoluelve  uee  of  the  furniture  and  furnlehinge  until  the  further 

order  of  the  oourt."    We  bell ere  that  Section  18  of  the  Divorce 

mot   (111.  Rev.  St.,   Chap.   40,  par.  19)   ie  sufficiently  broad  to 

warrant  the  chancellor' e  granting  to  appellee  and  the  minor  ohlldren 

the  right  to  oooupy  the  family  home  together  with  the  furniture 

and  fixtures  therein  until  the  further  order  of   the  oourt. 

It  ie  aleo  contended  that  the  oourt  wae  not  Justified 

in  mailing  the  monthly  support  payment e  for  the  ohlldren  a  lien  on 

the  Interest  of  the  appellant  la  the  family  home  Jointly  owned  by 

him  and  appellee.     Motion  18  of  the  Divorce  Act  euthorites  the 
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oourt  to  r^ulrr  retiontbla  security  for  the  payaent.of  Alimony 
and  support  aoney.     The  evj^denoe  bare  shows  that  the  defendant 
owned  no  other  real  estate  and  had  no  other  property   of  any  oon- 
esq'uenoe.     Under  euph  oiroumetanoss,   the  court  was  amply  Justified 
in  aubjsotlng  his  interest  in  the  real  estate  in  question  to  a 
lien,  for  the  support  payaente. 

Finally,  appellant  urges  that  the  monthly  support  pay- 
ments of  #109.00,  whloh  the  court  ordered  hia  to  make  for  the 
support  and  aalntenanoe  of  the  two  minor  children  of  the  marriage, 
are  unreasonably  high  and  sxoesslre  and  more  than  he  oan  reasonably/" 
be  expeotei  to  pay.     The  evidence  showed  that  his  groee  income 
was  1*40.00  a  month  aad  that  Ms  net  inooae  was  $£10.00  a  month. 
The  appellee  earned  approximately  $100.00  a  month  while  doing  part 
time,  work  as  a  registered  nurse.     She  testified  to  an  ltsnlsed 
llet  of  her  aad  the  children1 s  11  ring  expenses,  whloh  ineluded 
swnh  Items  as  heat,  water,   telephone,   olot.iing,  food,   care  of  the 
ohlldren  while  shs  was  working,  payment  on  a  aortgage  on  the  houee, 
and  misosllaneoue  items.     Thie  list  of  her  living  expenses  totaled 
approximately"  $860.00.     Adding  the  $106.00,  whlOh  the  oourt  required 
appellant  to  pay,   to  the  $100.00, whioh  the  appellee  earne,  stUl 
leaves  a  eubetantlal  defiolenoy.     Under  these  ©lreumetanoee  ws  oan- 
not  say  that  the  support  payments,   although  high,  are  exoeselre 
and  beyond  the  ability  of  the  appellant  to  pay.     Be  has  $105.00 
left  for  his  own  living  expense*.     In  any  event ,   the  queetion  ie 
one  whioh  ie  alwaye  opsn  for  further  oonaideration  by  the  court 
upon  a  proper  showing,   ae  ie  aleo  the  question  of  who  should  max* 
the  monthly  payaente  due  On  the  encumbrance  on  ths  real  estate 
jointly  owned  by  the  part lee. 

for  the  reasons  given,  ths  decree  is  affirmed. 

e 

Deoree  afflrasd. 
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STATE  OF  ILLINOIS,] 

Appellate  Court,      Us. 

Second  District,      J  I?  PAUL  v  WUNDER>  C]erk  of  the  Appellate  Court  in  and 

lor  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do 
hereby  certify  that  the  foregoing  is  a  true,  full  and  complete  copy  of  the  opinion  of  the  said  Appel- 
late Court  in  the  above-entitled  cause,  now  of  record  in  my  said  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  said  Appellate  Court,  at  Ot- 
tawa, this.-12th..day  of May 

in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  sixtj^rone... 

(79969-3M-12-59)      2„rfSBSft»,  *rf— >£ 

Clerk  of  the  Appellate  Court. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Defendant  in  Error, 


v. 


LORE NSC  PEREZ, 

Plaintiff  in  Error. 


nr      Y 


WRIT  OF  ERROR  TO 

MUNICIPAL  COURT 
OF  CHICAGO 


^4^1  A.  40 

MR.  PRESIDING-  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

An  information  filed  in  the  Municipal  Court  of  Chicago 
on  August  1^,  1951 »  charged  that  on  August  12,  1951 ,  in 
Chicago,  Cook  County,  Illinois,  Lorensc  Perez  unlawfully, 
wilfully  and  knowingly  had  in  his  possession  and  under  his 
control  "certain  cannabis— sativa-L-  (commonly  called  marihuana 
or  loco  weed)  from  which  the  resin  had  not  been  extracted," 
he  then  and  there  not  being  a  registered  grower  or  manu- 
facturer of  the  drug  or  any  of  its  derivatives,  contrary 
to  the  form  o£  the  statute  in  such  case  made  and  provided. 
The  common  law  record  shows  that  on  the  day  the  information 
was  filed  defendant  was  arraigned,  pleaded  not  guilty,  waived 
a  trial  by  jury  and  that  after  a  trial  the  court  found  him 
guilty  of  "unlawfully  having  in  his  possession  a  certain 
habit  forming  drug:  to-wit:  marijuana,"  entered  judgment 
on  the  finding  and  sentenced  him  to  confinement  in  the  County 
Jail  of  Cook  County  for  a  term  of  one  year. 

On  September  13»  1951»  defendant  moved  to  vacate 
the  judgment  and  finding  and  also  filed  an  alternative  motion 
in  the  nature  of  a  writ  of  error  coram  nobis,  supporting 
the  motions  by  affidavits.   In  the  affidavits  he  states  that 
at  the  time  of  his  arrest  and  trial  he  was  18  years  of  age, 
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having  been  born  in  Jancey,  Texas,  on  September  6,  1932;  that 
until  the  summer  of  1951  he  worked  on  farms  in  that  vicinity; 
that  in  the  summer  of  1951  he  and  his  father,  brother  and 
four  sisters  went  to  Minnesota  and  he  worked  in  the  beet 
fields;  that  from  Minnesota  he  and  his  family  came  to  Illinois 
about  3  °r  4  days  before  he  was  arrested;  that  he  went  to 
work  on  an  onion  farm  in  the  environs  of  Chicago;  that  he 
does  not  speak  English;  that  he  understands  but  little  of 
that  language;  that  he  had.  no  schooling  beyond  the  first 
grade;  that  all  his  life  he  spoke  only  Spanish;  that  he  is 
illiterate;  that  he  does  not  know  how  to  r e ad ar -write  either 
English  or  Spanish  beyond  signing  his  name;  that  he  was 
arrested  on  August  12,  1951;  while  walking  peaceably  on 
Halsted  Street  in  Chicago;  that  the  police  who  arrested, 
him  had  no  reason  to  believe  or  suspect  that  he  was  violating 
any  law;  that  they  had  no  warrant  for  his  arrest;  that  in  fact 
he _ was  not  violating  any  law;  that  he  was  booked  on  August 
13»  1951 j  at  6:00  P.M.  and  was  brought  before  one  of  the 
judges  in  the  Municipal  Court  on  the  morning  of  August  ~lh, 
1951y  without  being  given  an  opportunity  to  communicate 
with  any  member  of  his  family,  or  to  engage  counsel  for 
his  defense;  that  he  is  unfamiliar  with  court  procedure; 
that  he  did  not  understand  the  situation  from  the  time  of 
his  arrest  until  his  arraignment  and.  trial;  that  he  was 
p.rraigned  and.  tried  without  having  counsel  for  his  defense, 
without  understanding  the  nature  of  the  charge  against  him 
and  the  consequences  thereof  if  found  guilty,  xtfithout 
und.erstanding  that  he  had.  a   right  to  counsel  and  a  right 
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to  a  trial  by  jury;  that  upon  arraignment  and  trial  no  one 
explained  to  him,  or  explained  to  him  in  a  manner  he  could 
understand,  that  he  had  a  right  to  counsel  and  a  right  to 
trial  by  jury;  and  that  since  the  commencement  of  his  term 
in  the  County. Jail  he  has  engaged  counsel  and  been  advised 
of  his  rights.   On  September  13,  1951>  defendant  was  given 
leave  to  file  his  motions  and  petition  and  a  rule  was  entered 
on  the  People  to  plead,  answer  or  demur  instantcr.   Cn  September 
17,  1951»  ^ae    court  sustained  the  People's  oral  motion  to 
strike  the  petitions  and  denied  defendant's  motions.   The. 
case  is  here  on  a  writ  of  error  sued  out  by  the  defendant. 
Defendant  seeks  to  reverse  the  judgment  in  the  case 
in  chief  and  the  judgment  on  the  adverse  ruling  on  his  petition 
in  the  nature  of  a  writ  of  error  coram  nobis.  The  proper 
procedure  to  review  the  conviction  in  a  criminal  case  is  by 
writ  of  error,  while  the  proper  procedure  to  review  the  adverse 
judgment  on  the  petition  in  the  nature  of  a  writ  of  error 
coram  nobis  under  §72  of  the  Civil  Practice  Act  is  by  notice 
of  appeal.   Rule  23  of  the  Supreme  Court  (Rule  k   of  this 
court)  provides  that  if  a  writ  of  error  be  improvidently 
sued  out  in  a  case  where  the  proper  method  of  review  is  by 
appeal,  or  if  appeal  be  improvidently  employed  where  the 
proper  method  of  review  is  by  writ  of  error,  this  alone 
shall  not  be  ground  for  dismissal,  but  if  the  issues  of  the 
case  sufficiently  appear  on  the  record  before  the  court  of 
review,  the  case  shall  be  considered  as  if  the  proper  method 
of  review  had  been  employed.   Under  that  rule  it  is  our  duty 
to  pass  upon  the  judgment  wherein  he  was  convicted  and  also 
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the  judgment  against  him  on  his  petition.   We  do  not  find. 

anything  in  hie  petition  showing  errors  of  fact  which  by  the 

common  law  could  have  been  corrected  by  a  writ  of  error  coram 

nobis. 

We  turn  to  a  consideration  of  the  points  urged  for 

reversal  of  the  judgment  of  conviction.   He  says  that  the 

information  is  fatally  defective  because  it  does  not  allege 

tho  part  of  cannabis— sativa  possessed,  that  the  narcotic 

plant  was  not  within  the  parts  of  the  cannabis  plant  exempted 

from  the  operation  of  the  statute,  and  that  it  fails  to 

negative  an. exception  or  proviso  in  the  enacting  clause  of 

the  statute.   The  Act  defines  certain  words  and  phrases  used 

therein.   It  was  held  in  Fawcett  v.  State,  12?  S.  W.  (2) 

905;  (Texas)  that  an  indictment  charging  unlawful  possession 

of  a  narcotic,  to— wit:  marijuana,  was  sufficient  in  view  of 

the  statutory  denomination  of  cannabis  as  a  narcotic  drug, 

which  under  the  statute  includes  those  varities  of  cannabis 

known  as  marijuana.   Cannabis  Sativa  is  defined  in  Gould1 s 

Medical  Dictionary  (_5th  edition)  as  follows: 

ii*  -::-  -»  rjke  flowering  tops  of  C.  sativa,  of  which  there 
are  two  varities,  C.  indie a  and  C.  Americana,  the  former, 
being  the  more' potent;  they  contain  a  resin,  cannabin,  and 
a  volatile  oil,  from' which _ are  obtained  canhabene, Cl8  K20, 
a  light  hydro— carbon,  and  cannabene  hydride,  a  crystalline 
body.   It  is  antispasmodic,  narcotic  and  aphrodisiac.   In 
large  doses  it  produces  mental  exaltation,  intoxication, 
and  a  sensation  of  double  consciousness.   It  is  used  in 
migraine, in  paralysis  agitans,  in  spasm  of  the  bladder,  in 
sexual  impotence,  In  whooping  cough,  in  asthma,  and  in  other 
spasmodic  affections.  *  *  *" 

The  Act  under  which  defendant  is  prosecuted  provides 
that  in  any  information,  indictment,  action  or  proceeding- 
brought  for  the  enforcement  of  any  provision  thereof,  it 


shall  not  be  necessary  to  negative  any  exception,  excuse, 

proviso  or  exemption  contained  in  this  Act,  and  that  the 

burden  of  proof  of  any  such  exception,  excuse,  previse  or 

exemption  shall  be  upon  the  defendant.   We  are  of  the  opinion 

that  the  information  adequately  and  sufficiently  informed 

the  defendant  of  the  crime  with  which  he  was  charged.   In 

view  of  the  language  of  another  section  of  the  Act,  which 

states  that  it  shall  not  be  necessary  to  negative  any 

exception,  proviso  or  exemption  contained  in  the  Act,  it 

was  unnecessary  to  charge  that  defendant  dees  net  come 

within  the  exception  of  §192.11  of  the  Act. 

The  second  point  urged  by  defendant  is  that  the  judgment 

of  conviction  is  void  because  there  is  a  variance  between 

the  information  and  the  finding  and  judgment.   Defendant  was 

found  guilty  of  "unlawfully  having  in  his  possession  a 

certain  habit  forming  drug,  to— wit:  mari juana, "  and  was 

adjudged  "guilty  of  the  criminal  offense  cf  unlawfully 

having  in. his  j^ossession  a  certain  habit  forming  drug,  to— wit: 

marijuana."   The  otiestion  presented  is  whether  marijuana 

is  synonymous  with  cannabis  sativa.   In  Decode  v.  Savage, 

1^8P.  (2d)  65^,  the  District  Court  of  Appeals  Second  District, 

Division  2,  California,  said: 

"Marijuana. (variants:  mariahuana,  mara juana,  naraguana, 
marihuana  and  mari guana)  is  another  name  for  Indian  Hemp 
(cannabis  sativa).   (See  section  11003,  Health  and  Safety 
Code,  St.  19^-0,  1st  Ex. Sees,  p.  17;  Vol.  2,  Webster's  New 
International  Dictionary,  2d  Ed.  1939,  cage  15^3;  State  v. 
Mavaro,  33' Utah  6,  26  P.  2d.  955j  95&   et.seq;  Fawcett  v. 
State,  Tex.  Or.  App.  \    12?  S.T,v.  2d.  905,  906;  State  v. 
Economy,  6l  lev.  J}k,    130  p.  2d.  254-,  269." 
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Def en&ant's  contention  that  the  judgment  of  conviction  is 
void  and  that  there  is  a  variance  between  the  information 
and  the  finding  and  judgment  are  without  merit. 

Finally,  defendant  asserts  that  he  did  not  have  a 
fair  trial,  pointing  out  that  at  the  time  of  his  arrest  and 
conviction  he  was  18  years  of  age;  that  he  did  not  speak 
or  understand  the  English  Language;  that  he  was  illiterate; 
that  he  does  not  read  or  write  in  either  Spanish  or  English; 
that  at  the  time  of  his  arrest  he  was  walking  peaceably  on 
Halsted  Street;  that  he  was  arrested  without  a  warrant; 
that  he  was  not  violating  any  law;  that  he  was  held  by  the 
police  without  being  given  an  opportunity  to  communicate 
with  any  member  of  his  family  or  engage  counsel  for  his 
defense;  that  he  did  not  understand  the  nature  of  the  charge 
against  him;  and  that  he. did  not  understnndingly  waive  his 
right  to  a  trial  by  jury.  We  agree  with  the  People  that 
whether  defendant  understanding! y  or  intelligently  waived 
his  right  to  a  trial  by  jury  and  to  counsel  cannot  be 
determined  upon  the  common  law  record.   As  plaintiff  does 
not  present  a  bill  of  exceptions,  we  are  unable  to  pass 
upon  his  contention  that  he  did  not  have  a  fair  trial. 

For  the  reasons  stated,  the  judgments  of  the  Municipal 
Court  of  Chicago  are  affirmed, 

JUDGMENTS  AFFIRMED. 

FRIEND,  J.,  and  NIEMEYER,  J.,  Concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 
ex  rel.  FRED  W.  HARTMAN,  MARTIN 
J.  CONROY,  JAMES  R.  PFOSSER, 
ROBERT  J.  LYN3KEY,  JOHN  J. 
BIERNE,  JOHN  K.  MULLEN,  JOHN 
J.  MURPHY  and  CLAUDE  CONNELLY, 

Appellees , 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


v. 

STEPHEN  E.  HURLEY,  ALBERT  W. 
WILLIAMS,  CHARLES  A.  LAKEY, 
Civil  Service  Commissioners  of 
the  City  of  Chicago;  JAMES  S, 
OSBORNF,  Chief  Examiner,  Chicago 
Civil  Service  Commission, 

Appellants . 

MP..  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiffs  filed  complaint  for  a  writ  of  mandamus 
commanding  the  commissioners  and  the  chief  examiner  of  the 
Civil  Service  Commission  of  the  City  of  Chicago  to  allow 
seniority  credit  in  promotional  examination  for  sergeants 
of  police.  The  results  of  the  examination  have  not  been 
announced,  but  plaintiffs  contend  that  by  virtue  of  the 
fact  that  they  were  temporary  patrolmen  from  19^5  until 
October,  19^7,  when  they  were  certified  and  appointed 
patrolirrn  in  the  civil  service,  their  service  as  temporary 
patrolron  should  be  adr'ed  to  their  civil  service  in  deter- 
mining their  seniority  rating.  After  motion  to  strike  the 
complaint  had  been  overruled,  the  trial  court  entered  judg- 
ment on  the  pleadings  and  directed  that  a  peremptory  writ 
of  mandamus  issue  commanding  the  Civil  Service  Commission 
to  allow  credit  for  prior  service  as  prayed. 

The  legal  issue  which  emerges  from  the  pleadings 
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necessitates  an  interpretation  of  Section  3  of  Rule  V  of  the 
Rules  and  Regulations  of  the  Civil  Service  Commission,  which 
is  as  follows  ; 

"Sec.  3.   Seniority.   Credit  for  seniority  shall  be 
given  only  for  actual  service  in  the  rank  or  grade  from 
which  promotion  is  sought,  whether  such  service  has  been 
continuous  or  not.   Seniority  shall  be  computed  as  of  the 
date  of  examination.  The  average  marking  to  be  entered 
for  seniority  shall  be  obtained  by  adding  to  a  standard 
mark  of  70,  as  follows; 

For  the  first  six  months 0 

For  each  full  month  of  the  second  six  months 1/2 

For  the  second  full  year . 3 

For  the  third  full  year k 

For  the  fourth  full  year - k 

For  the  fi  fth  full  year.  .,......,   3 

For  the  sixth  full  year 3 

For  the  seventh  full  year , 2 

For  the  ei  ghth  full  year. 2 

For  the  ninth  full  year... 2 

For  the  tenth  full  year. 2 

For  each  additional  year  of  service  after  ten 
years  (maximum  lU  years) ]_/2***" 

Plaintiffs  contend  that  the  language  "Credit  for 
seniority  shall  be  given  only  for  actual  service  ***"  means 
that  they  are  entitled  to  credit  for  all  the  time  during 
which  they  served  as  patrolmen,  whereas  the  Civil  Service 
Commission  contends  that  "Credit  for  seniority  shall  be 
given  only  for  actual  service  ***"  means  that  credit  for 
seniority  shall  be  given  for  actual  service  in  civil  service. 
It  would  serve  no  purpose  here  to  analyze  the  arguments  ad- 
vanced by  the  respective  parties  for  the  reason  that  the 
legal  principle  involved  has  been  determined  adversely  to 
the  plaintiffs'  contention  by  this  court  in  the  recent  case 
of  Hartman  v.  City  of  Chicago,  3  If  3  111.  App.  103.   Although 
the  question  in  that  case  arose  in  somewhat  different  form, 
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the  substance  of  the  holding  is  applicable  to  the  instant 

case.   There  the  annual  appropriation  ordinance  of  the  City 
of  Chicago  fixed  varying  rates  of  pay  for  police  patrolmen 
based  on  years  of  service.   The  contention  was  there  made, 
as  here,  that  years  served  by  patrolnen  under  temporary 
appointments  should  be  added  to  the  time  of  service,  where- 
as the  Civil  Service  Commission  contended  that  only  such 
time  as  was  served  in  the  classified  civil  service  should 
apply.  The  conclusion  there  reached  is  decisive  of  the 
issue  here.   The  following  language  is  pertinent  (pp.  111- 

115): 

"The  term  'Patrolman'  ha s  a  definite  meaning,  viz., 
a  de  .jure  patrolman  who  has  taken  a  civil  service  examina- 
tion, passed  the  same,  and  has  been  certified  and  appoint- 
ed to  the  position  of  patrolman  in  the  classified  civil  ser- 
vice in  accordance  with  the  Cities  Civil  Service  Act.  *** 

"***   As  there  are  no  words  in  the  19*+8  ordinance 
that  even  refer  to  temporary  patrolmen  and  their  time  of 
service  as  temporary  patrolmen,  plaintiffs  arc  forced  to 
argue  that  the  word  'Patrolman'  without  the  qualifying 
words  'civil  service'  should  be  interpreted  to  include 
civil  service  patrolmen  and  temporary  patrolmen,  and  that 
as  the  words  'service'  are  not  qualified  by  the  word 
'civil'  the  words  'service'  should  be  interpreted  to  mean 
actual  service  in  the  Police  Department  and  that  such 
actual  service  would  include  plaintiffs'  time  of  service 
as  temporary  patrolmen.  We  have  heretofore  stated  the 
established  and  definite  meaning  of  the  word  'Patrolman.' 
The  words  in  the  19^8  ordinance  as  to  years  of  service 
clearly  denote  services  of  a  permanent  character,  such  as 
services  performed  by  patrolmen  in  the  civil  service,  but 
they  certainly  do  not  denote  services  performed  by  a 
'temporary  patrolman,'  where  the  appointment  is  for  a 
limited  period  and  the  temporary  patrolman  can  be  dis- 
charged at  will.  ***  When  plaintiffs  were  appointed 
patrolmen  in  the  civil  service  each  received  an  appoint- 
ment to  an  entirely  new  and  distinct  position  and,  in  our 
judgment,  were  then  entitled,  under  the  appropriation 
ordinance  of  1C"-P,  to  receive  only  th-~  salary  appropriated 
by  the  City  Council  for  patrolmen  in  the  first  year  of 
civil  service." 
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Plaintiffs  contend  that  Hart man  v.  City  of  Chicago, 
3^3  111.  App .  103,  was  limited  to  the  construction  of  the 
annual  appropriation  ordinance  of  the  City  of  Chicago  for 
the  years  19*+ 5  to  19^9?  and  therefor?  is  not  controlling 
on  the  issue  raised  in  the  case  at  bar.  As  commented 
above,  we  are  of  the  opinion  that  the  principle  in  both 
cases  is  identical,  to^wit:  that  plaintiffs  may  not  add 
their  service  as  temporary  patrolmen  to  their  service  as 
civil  service  patrolmen,  in  the  one  case  for  the  purpose 
of  determining  their  rate  of  pay,  and  in  the  instant  case 
for  the  purpose  of  increasing  seniority  rights. 

Accordingly,  the  judgment  of  the  Superior  Court 
of  Cook  County  is  reversed. 

Judgment  reversed. 

Schwartz  and  F.obson,  J  J .  ,  concur. 
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ANTHONY  BELCORE, 

v. 
SANTO  PAOLETTI, 


A    °%     f\ 


! 


Appellant , 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


Appellee. 

MR.  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiff  filed  statement  of  claim  in  forcible 
entry  and  detainer  July  17,  1950.   Judgment  finding 
right  of  possession  in  plaintiff  was  entered  July  31, 
1950,  which  ordered  that  the  writ  of  restitution  be 
stayed  until  January  31,  1951.   January  22,  1951,  a 
petition  in  the  nature  of  a  writ  of  audita  querela  praying 
vacation  of  the  judgment  of  July  31,  1950,  was  filed,  and 
on  the  same  day  an  order  was  entered  setting  aside  said 
judgment  order. 

The  petition  for  the  writ  alleges  that  the  plain- 
tiff was  awarded  possession  of  the  premises  based  on 
allegations  that  possession  v/as  desired  "for  immediate 
and  personal  use  and  occupancy  as  housing  accommodations 
by  Anthony  Belcore,  co-owner,  who  will  be  married  in 
August,  1950";  that  the  marriage  did  not  occur  and  there- 
fore the  condition  under  which  possession  v/as  awarded 
was  violated.   Plaintiff  urges  that  the  petition  for  a 
writ  of  audita  querela  sets  forth  no  sufficient  grounds 
for  setting  aside  the  judgment  entered  on  July  31,  1950. 
No  brief  has  been  filed  on  behalf  of  the  defendant. 

We  agree  with  plaintiff's  contention  that  the 
court  was  without  jurisdiction  to  set  aside  the  judgment 
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upon  the  allegations  set  forth  in  the  so-called  petition 

for  a  writ  of  audita  querela  after  the  expiration  of  the 

thirty  days.   111.  Rev.  Stat.  19^9,  chap.  77,    par.  82; 

Trupp  v.  First  Englewood  State  Bank  of  Chicago.  307  111. 

App.  2  58.  The  order  of  the  Municipal  Court  of  Chicago 

vacating  the  judgment  is  reversed  and  the  cause  remanded 

with  directions  to  reinstate  the  judgment  of  July  31,  1950, 

and  to  issue  a  writ  of  restitution  forthwith. 

ORDER  VACATING  JUDGMENT  REVERSED  AND 
CAUSE  REMANDED  WITH  DIRECTIONS, 

Schwartz  arc1  Robson,  JJ.,  concur. 
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ANTHONY  ANZALONE , 


Appellant, 


v. 


HARRY  A.  JOHNSON, 

Appellee. 


3  4     '.J. 

APPEAL  FROM  MUNICIPAL 
COUPT  OF  CHICAGO. 
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HARRY  A.  JOHNSON,  for  the 
use  of  ANTHONY  ANZALONE, 
Appellant, 

v. 

MARINE  NATIONAL  BANK  OF 
CHICAGO,  a  corporation, 
Garnishee, 

Appellee. 

MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT . 

On  October  9,  1950,  plaintiff  (appellant),  recovered 
a  judgment  on  a  contract  action  in  the  Municipal  Court  of 
Chicago,  before  the  court  without  a  jury,  against  defendant 
(appellee)  Harry  A.  Johnson,  for  $2, 20^.00  an^_  costs. 

An  execution  was  issued  and  returned  nulla  bona. 
Thereafter  the  Marine  National  Bank  of  Chicago  was  served 
as  garnishee.   On  February  7,  1951,  121  ^ays  after  judgment 
had  been  rendered,  defendant  filed  a  petition  to  vacate 
said  judgment  and  on  February  23,  1951?  an  amended  petition. 
On  this  date  the  court  entered  an  order  vacating  the  judg- 
ment and  on  February  28  the  garnishee  was  discharged. 
Plaintiff  appealed  from  the  order  vacating  the  judgment 
and  from  the  order  discharging  the  garnishee.   Plaintiff 
contends  that  the  trial  court  erred  in  setting  aside  the 
judgment  based  on  an  affidavit  filed  by  Maurice  L.  Aberman, 
attorney  for  the  defendant,  in  that  no  facts  were  alleged 
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showing  fraud,  accidents  or  mistake,  as  is  required  unHer 

Section  21  of  the  Municipal  Court  Act. 

Defendant  urges  two  principal  points  to  sustain 
his  notion  that  the  judgment  was  void:   (1)  That  no  evi- 
dence was  presented  to  the  court  for  the  determination  of 
the  issues  of  fact.   (2)   The  judgment  entered  by  the 
Municipal  Court  was  void  because  a  jury  demand  having  been 
filed  by  the  plaintiff,  the-  court  har*  no  right  to  hear  any 
evidence  submitted  upon  the  merits  for  the  assessment  of 
damages.   It  should  have  been  heard  by  a  jury. 

in  examination  of  the  facts  shows  that  defendant, 
Harry  Johnson,  operated  a  parking  lot  in  Chicago.  Accord- 
ing to  the  statement  of  claim,,  on  April  26,  19*4-9,  plaintiff 
delivered  his  !$+&   Pontiac  for  safekeeping  and  in  good  condi- 
tion to  the  parking  lot  of  defendant.  The  defendant  in 
breach  of  his  contract  with  plaintiff  moved  said  automobile 
to  a  distant  parking  lot  from  which  it  v/as  stolen.  Plain- 
tiff claimed  damages  in  the  sum  of  $2, 20^. 00.  Defendant 
by  his  defense  admitted  receiving  plaintiff's  car;  that  it 
was  moved  and  stolen  as  alleged  in  plaintiff's  statement  of 
claim  but  denied  that  the  car  was  lost  as  a  result  of  his 
negligence.  After  many  continuances  the  case  came  on  for 
trial  on  October  9,  1950.   The  defendant  did  not  appear. 
The  court  without  intervention  of  a  jury  heard  the  evidence 
and  found  against  the  defendant  and  assessed  plaintiff's 
damages  at  $2, 20*+. 00. 

Section  21  of  the  Municipal  Court  Act  provides 
that  no  motion  to  vacate  or  modify  a  judgment  shall  be 
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entered  within  thirty  days  after  the  entry  of  such  judg- 
ment except  by  a  petition  setting  forth  the  grounds  for 
vacating,  which  would  be  sufficient  to  cause  the  same  to 
be  vacated  and  set  aside  or  modified  by  bill  in  equity, 
provided,  however,  that  all  error  in  fact  in  the  proceed- 
ings in  such  case  which  might  have  been- corrected  at  common 
law  by  a  writ  of  error  coram  nobis  may  be  corrected  by 
the  motion,  or  the  judgment  may  be  set  aside  in  a  manner 
provided  for  similar  cases  in  the  Circuit  Court. 

An  examination  of  defendant's  affidavit  shows  no 
fraud  perpetrated  on  the  court,  leaves  a  serious  doubt  as 
to  the  diligence  of  defendant's  counsel,  and  sets  forth 
no  meritorious  defense  to  the  action  on  its  merits.  An 
examination  of  the  pleadings,  reveals  that  the  only  question 
involved  was  one  as  to  the  amount  of  damages  sustained  by  the 
plaintiff. 

It  is  apparent  that  the  judgment  entered  here  was 
because  of  the  failure  of  defendant  or  his  attorney  to 
appear  and  make  a  defense  when  in  the  regular  course  of 
procedure  the  case  was  called  for  trial.   It  is  well 
settled  that  relief  will  be  barred  where  the  applicant 
has  been  guilty  of  negligence  and  that  an  agent's  or 
attorney's  neglect  or  want  of  diligence  is  binding  on 
the  principal.   Imbrie  v.  Bear,  230  111.  App.  155;   People 
v.  Du  Bois.  293  HI.  App.  1+98.   No  errors  of  fact  have  been 
pointed  out  or  shown  by  the  defendant  such  as  if  the  court 
had  had  knowledge  of  them  would  have  prevented  it  from 
entering  the  judgment.   People  v.  Noonan.  276  111.  ^30. 
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The  jury  demand  was  made  by  the  plaintiff.   Defend- 
ant merely  filed  his  appearance.  When  the  cause  was  reached 
for  trial  the  defendant  was  not  present  or  represented  by 
counsel.  There  was  no  issue  of  fact  to  be  tried  by  a  jury. 
The  court  had  merely  to  assess  the  damages,  which  it  had 
the  right  to  do  without  intervention  of  a  jury  or  formal 
presentation  of  proof.  Plaintiff  could  wr-ive  or  withdraw 
the  jury  as  he  saw  fit  and  by  proving  up  the  case  without 
the  intervention  of  a  jury  he  waived  it.  Weil  v.  Federal 
Life  Ins.  Co.  ,  261+  111.  *+25,  ^^l      Neumann  v.  Neumann, 
223  111.  App.  285. 

The  order  of  the  Municipal  Court  vacating  the  judg- 
ment as  to  Harry  A.  Johnson  is  hereby  reversed  and  the 
cause  is  remanded  with  instructions  to  set  aside  the  order 
vacating  the  judgment  as  to  Harry  A.  Johnson.   The  order 
discharging  the  Marine  National  Bank  of  Chicago,  as  gar- 
nishee, is  hereby  reversed  and  the  cause  is  remanded  with 
instructions  to  set  aside  the  order  discharging  the  gar- 
nishee and.  to  require  said  garnishee  to  answer  with  respect 
to  all  funds  in  its  possession  or  under  its  control  at  the 
time  of  the  garnishment  summons. 

Orders  reversed  and  causes  remanded. 
Tuohy,  P.  J.,  and  Schwartz,  J.,  concur, 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 
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DR.  M.  R.  ROSIN,  MRS.  M.  R.  ROSIN 
and  LOIS  ROSIN, 

Appellees, 


v. 


CENTRAL  PLAZA  HOTEL,    Inc.,    a   cor- 
poration, 

Appellant. 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 


On  July  9 j  19^7 »  Dr.  M,  R.  Rosin  and  Frances  Rosin 
his  wife,  filed  a  complaint  in  the  Superior  Court  of  Coo'-: 
County  against _ Central  Plaza  Hotel,  Inc.,  alleging  that  on 
April  lb,    19^7>  they  resided  in  a  hotel  operated  by  the 
defendant j  that  on  that  day  a  " semi—trunk  or  large  suitcase 
belonging  to  the  plaintiffs  and  containing  personal  property 
and  personal  effects  of  the  plaintiffs"  was  d.eliyered  by  the 
American  Railway  Express  Agency  to  the  defendant,  whose 
servants  accepted  and  undertook  to  deliver  it  to  plaintiffs1 
"quarters"?  that  defendant  failed  to  deliver  the  personal 
property  to  then;  and  that  it  was  of  the  reasonable  value 
of  $1,5^-2.85,  for  which  amount  they  ashed  judgment.   On 
January  17,  1950,  on  notion  of  plaintiffs,  Lois  Rosin,  their 
daughter,  was  joined  as  a  plaintiff.   In  its  amended  answer 
defendant  said  that  Dr.  Rosin  resided  on  the  premises  as  a 
month  to  month  tenant,  heaving  leased  an  apartment  to  be 
occupied  by  him  and  his  wife;  that  after  it  received,  the 
suitcase  from  the  Express  Agency  it  delivered  the  suitcase 
to  plaintiffs'  apartment;  that  Mrs.  Rosin,  then  in  charge 
of  the  apartment,  refused  to  accept  the  suitcase  and  instructed 
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defendant's  servant  to  take  it  back  to  the  lobby,  which  was 
done;  that  on  the  next  day  defendant,  by  its  servant, 
delivered  the  suitcase;  that  Mrs.  Rosin  refused  to  accept  it 
and  directed  that  it  be  "taken  back  to  the  lobby  of  the  hotel 
until  she  should  call  for  sane,"  which  the  servants  did; 
that  thereafter,  without  any  negligence  on  the  part  of  the 
defendant  or  its  servants,  the  suitcase  in  some  manner 
to  the  defendant  unknown  disappeared;  that  at  all  tines  the 
defendant  used  the  recjuisite  degree  of  care  "in  the  keeping 
and  handling"  of  the  suitcase;  and  that  it  employed  in  and 
about  its  business  competent  agents  and  servants.   It  denied 
that  at  any  tine  Lois  Rosin  resided  or  became  a  guest  in 
the  hotel.  A  trial  resulted  in  a  verdict  finding  the  defendant 
guilty  and  assessing  "the  plaintiff's  damages"  at  $1,000. 
Defendant's  motion  for  a  new  trial  was  overruled.  The. court, 
entered  judgment  that  plaintiffs  Dr.  M.  R.  Rosin,  Mrs.  M.  R. 
Rosin_  and.  Lois  Rosin  recover  fron  the  defendant  their  damages 
of  §1j000.   Defendant  appeals. 

Dr.  and  Mrs.  Rosin  becane  guests  at  the  Central 
Plo.za  Hotel_  located  at  321   North  Central  Avenue,  Chicago, 
in  February,  19^7.   After  the  first  week  they  occupied  an 
apartment  consisting  of  a  living  room  with  an  in-a— door 
bed,  a  dressing. room,  kitchenette  and  bath,  for  which  they 
paid  ()25  a  week.   Dr.  Rosin  was  in  the  optical  business.  He 
and  his  wife  had. been  lining  in  Texas.   They  moved  from 
there  so  that  Dr.  Rosin  could  take  charge  of  a  store  he 
and  his  brother  owned  in  Cicero.   Their  daughter  Lois  was 
attending  the  University  of  Texas  in  Austin.   She  remained 


there  when  her  parents  moved  north.   She  was  18  years  old. 
Lois  did  not  at-  any  time  become  a  guest  of  the  hotel.   In 
April,  19^7?  she  decided  to  leave  school.   She  had  .a  wardrobe 
of  clothing  and  personal  effects  which  she  packed  and  shipped 
to  her  father  at  the  defendant's  hotel  via  the  American 
Railway  Express  Company.   She  packed  her  clothing  and 
personal  effects  in  a  trufck  and  a  large  rawhide  suitcase. 
In  addition  to  the  clothing,  the  luggage  contained  a  silver 
fox  jacket  and  some  jewelry.   The  baggage  consisted  of  a 
trunk  and  a  large  suitcase.   At  tlie  time  she  delivered  the 
two  pieces  of  baggage  to  the  agent  of  the  express  company 
she  placed  a  value  on  each  piece  of  -^l^OO.   She  did  not 
notify  defendant  that  the  baggage  was  being  forwarded  or 
the  value  thereof  and  she  did  not  notify  it  that  she  was 
coming  there  as  a  guest.   The  bag,  .age  arrived  at  the  hotel 
about  a  week  after  it  was  dispatched.   The  day  after  its 
arrival  Mrs.  Rosin   called.  Lois  on  the,  telephone  and  told 
her  that  the  suitcase  had  "disappeared. "   After  this 
conversation  Lois  made  out  a  list  of  the  contents  of. the 
suitcase  and  a  few  days  later  she  arrived  in  Chicago.  She 
did  not  stay  with  her  parents  but  with  an  aunt  who  lived 
nearby. 

The  trunk  and  suitcase  were . delivered  to  the  hotel 
or!  April  16,  19^7  at  about  11:30  a.r>.  The  defendant  paid  the 
express  charges  for  the  account  of  Dr.  Rosin.   At  the  time 
no  one  was  in  the  Rosin  apartment  and  a  notice  of  the  arrival 
of  the  luggage  was  time— stamped  and  pH*^  in  their  box.   The 
two  pieces  of  baggage  were  placed  in  the  lobby  along  with 
other  bags  of  incoming  guests,  within  20  or  25  feet  of  the 
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clerk' s  desk.   There  was  testimony  that  the  two  pieces  of 
baggage  were  at  all  times  in  view  of  the  clerk.   When  Dr. 
and  Mrs,  Rosin  came  in  that  night  they  saw  and  recognized 
the  two  pieces  of  baggage  standing  in  the  lobby  as  their 
daughter' s.   They  stopoed  at  the  desk  to  pick  up  the  key 
and  see  if  there  were  any  messages  and  then  went  to  their 
room  and  retired.   The  next  morning  the  two  pieces  of  luggage 
were  still  in  the  lobby.   At  about  eight  o'clock  that  morning 
the  desk  clerk  telephoned  Mrs.  Rosin  that  the  luggage  was 
being  brought  up,   She  was  in  bed  and  asked  that  the  luggage 
be  brought  up  in  about  an  hour.   Later  the  trunk  was  brought 
up  but  not  the  suitcase.   The  suitcase  was  missing  and  has 
not  been  seen  since.   An  investigation  was  made  but  neither 
the  suitcase  nor  its  contents  could  be  found.   The  clothes 
and  all  other  personal  effects  in  the  suitcase  were  the 
property  of  Lois  Rosin.   Mrs.  Rosin  said  she  owned  the  suit- 
case, which  she  valued  at  $115.   -Dr.  Rosin  owned  nothing  of 
what  was  lost. 

Defendant  asserts  that  the  court  erred  in  refusing 
to  give  an  instruction  tendered  by  it  that  if  they  believed 
that  Lois  Rosin  was  the  owner  of  the  chattels  alleged  to  be 
lost,  that  she  never  became  a  guest  of  the  hotel,  and  that 
the  relationship  of  innkeeper  and  guest  did  not  arise  between 
her  and  defendant,  that  in  such  circumstances  defendant  became 
a  gratuitous  bailee  of  the  chattels  of  Lois  Rosin,  in  "duty 
bound  to  exercise  no  more  than  reasonable  care  to  proteot 
the  goods  from  loss  or  damage,  and  the  other  plaintiffs, 
Dr.  and  Mrs.  M.  R.  Rosin  became  the  agents  of  Lois  Rosin, 
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the  owner  and  bailor  of  the  goods."   It  will  be  observed 
that  the  complaint  does  not  allege  ultimate  facts  from  which 
it  could  be  said  that  Lois  Rosin  was  a  guest.   The  evidence 
shows  that  she  was  not  a  guest.   Where  the  relationship  of 
Innkeeper  and  guest  does  not  exist,  responsibility  of  an 
innkeeper  for  the  safekeeping. of  the  property  of  another 
is  that  of  a  bailee.  ^3   C,  J.  S. ,  Innkeepers,  §18,  p*ll6^. 
Defendant  had  the  right  to  an  instruction  informing  the  jury 
as  to  the  duty  which  it  owed  in  the  care  of  the  baggage  of 
Lois  Rosin  delivered  to  it,  and  that  the  relation  of  innkeeper 
and  guest  did  not  arise  between  defendant  and  Lois  Rosin. 
In  accordance  with  the  rules  governing  bailments  generally, 
an  innkeeper  who  is  deemed  to  be  a  gratuitous  bodice  is 
liable  only  for. a  loss  occasioned  by  gross  negligence  or 
fraud.   ^3  C.  J.  S.  §18,  p.  H65, 

Defendant  maintains  that  the  court  erred  in  instructing 
the  jury  that  if  they  found  from  a  preponderance  of  the 
evidence  that  the  wearing  apparel,  personal  effects. and 
luggage  were  delivered  to  defendant  for  Dr.  and  Mrs,  Rosin, 
and  were  lost  while  in  the  custody  of  defendant  "then  you 
should  find  the  issues  for  the  plaintiffs  unless  you  shall 
further  find  from  a  preponderance  of  the  evidence  that  the 
defendant  has  exonerated  itself  from  liability  for  or  on 
account  of  such  loss  by  showing  the  manner  in  v/hich  such 
loss  occurred,  and  by  further  showing  that  such  loss  occurred 
without  any  negligence  or  fault  on  the  part  of  the  defendant." 
Defendant  introduced  evidence  from  which  the  jury  could 
find. that  the  loss  occurred  without  any  negligence  on  its 
part.   The  Instruction  is  misleading  in  that  it  authorizes 
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the  jury  to  return  a  verdict  for  plaintiffs  unless  the 
defendant  exonerated  itself  by  showing  the  manner  in  which 
the  loss  occurred  and  that  the  loss  occurred  without  any 
negligence  on  its  part.   We  have  not  found  any  reported 
case  which  requires  the  innkeeper  to  show  at  his  peril 
the  manner  in  which  the  loss  occurred.   It  was  error  to 
give  this  instruction. 

Defendant  argues  that  the  court  erred  in  refusing  to 
give  an  instruction  that  in  no  event  could  plaintiffs  or 
either  of  then  recover  if  the  jury  believed  from  the  evidence 
that  "the  lost  trunk,  or  valise,  or  traveling  case  contained 
property  or  effects  of  special  or  unusual  value,"  and  that 
plaintiffs  failed  to  notify  defendant  to  that  effect  and 
failed  to  acquaint  defendant  with  the  proximate  value,  and 
that  in  such  event  the  jury's  verdict  should  be  for  the 
defendant.   Under  the  evidence  this  would  be  a  proper  instruc- 
tion if  the  relationship  of  innkeeper  and  guest  existed  between 
plaintiffs  and  defendant.   Section  3  of  the  Innkeepers  Act 
Is  applicable  to  those  related  as  innkeeper  and  guest.  There 
was  no  such  relationship  in  the  Instant  case.   The  instruc- 
tion was  not  applicable  to  the  facts. 

Plaintiffs  call  attention  to  the  fact  that  defendant 
did  not  plead  the  Innkeepers  Act  as  a  defense.   Should  the 
defendant  desire  to  avail  itself  of  a  provision  of  the  Innkeepers 
Act,-  sufficient  ultimate  facts  should  be  pleaded  to  state  a 
defense  thereunder.   Section  kj,    (if-)  of  the  Civil  Practice 
Act  provides  that  the  facts  constituting  any  affirmative 
defense  and  any  ground  or  defense  whether  affirmative  or  not, 
which,  If  not  expressly  stated  In  the  pleading  would  be  likely 


to  take  the  opposite  party  by  surprise,  must  be  plainly  set 
forth  in  the  answer  or  reply.   Par,  1  of  Rule  13  of  the 
Sup rone  Court  states  that  where  a  breach  of  statutory  duty 
is  alleged  the  statute  shall  be  cited  in  connection  with 
such  allegation. 

Defendant  calls  attention  to  the  fact  that  l3he 
verdict  assesses  the  damages  in  favor  of  one  plaintiff  with- 
out designating  which  one.,  while  the  judgment  is  in  favor 
of  the  three  plaintiffs,  and  urges  that  since  the  verdict  is 
in  favor  of  one  of  the  plaintiffs  it  is  insufficient  to  support 
a  judgment  in  favor  of  all  plaintiffs,  and  that  as  it  fails 
to  name  the  plaintiff  in  whose  favor  it  is  found  it  is  equally 
insufficient  to  support  a  judgment  in  favor  of  any  of  the 
plaintiffs,  citing  cases.   As  the  judgment  must  be  reversed 
and  on  a  retrial  the  fault  pointed  out  would  be  unlikely 
to  bo  repeated,  we  do  not  think  it  is  necessary  to  comment 
on  this  point.   Defendant  complains  that  on  the  trial  Miss 
Rosin  was  permitted  to  testify  from  a  list  of  the  contents 
of  the  suitcase,   made  up  immediately  after  being  informed 
of  the  loss.   We  arc  of  the  opinion  that  she  had  a  right 
tc  use  the  memorandum  for  the  purpose  of  refreshing  her 
recollection  of  the  contents  of  the  suitcase.   The  memorandum 
was  made  up  a  week  after  the  suitcase  was  packed.   The  court 
did  not  err  in  permitting  her  to  refresh  her  recollection 
by  reading  the  memorandum.   She  testified  as  to  natters 
within  her  own  knowledge  after  refreshing  her  memory  by 
the  use  of  the  memorandum. 
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The  judgment  of  the  Superior  Court  of  Gook  County 
is  reversed  and  the  cause  is  remanded  for  a  now  trial  with 
directions  to  proceed  in  a  manner  act  inconsistent  with 
the  views  expressed. 


JUDGMENT  REVERSED  AND  CAUSI 
REMANDED  WITH  DIRECTIONS. 

FRIEND,  J.,  and  NIEMEYER,  J.,  Concur. 
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APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 


ij-5501 


FRANK  STEELE,  a  minor,  by  MARY  T. 
CALHOUN,  his  mother  and.  next  friend, 
Plaintiff  -  Appellee, 


v. 


DARLENE  MULARKEY  and  JOHN  MULARKEY, 

Defendants  -  Appellants, 
and 

ZERLSAN  SULLIVAN, 

Defendant. 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  January  19,  19^9>  Frank  Steele,  a  minor,  by  his 
next  friend,  filed  a  complaint  at  lav;  in  the  Circuit  Court 
of  Cook  County  against  Darlene  Mularkey  and  John  Mularkey 
to  recover  damages  for  injuries  allegedly  sustained  as  a 
result  of  an  automobile  collision  in  Chicago  on  or  about 
December  26,  19^8.   After  defendants  filed  an  answer  they 
moved  to  Fort  Lauderdale,  Florida,  and  became  citizens  and 
residents  of  that  State.   Thereafter,  (April  13,  1950)  the 
case  proceeded  to  trial  before  Judge  Thomas  J.  Courtney. 
Because  of  a  development  in  the  trial,  plaintiff's  attorney 
(on  April  13»  195°)  wa-s  granted  his  request  for  a  nonsuit 
and  the  case  was  dismissed.   On  May  9,  1950,  plaintiff's 
attorney  served  a  notice  on  the  attorney  for  defendants 
that  plaintiff  would  appear  before  Judge  Harry  M.  Fisher, 
or  alternatively  before  Judge  Thomas  J.  Courtney,  and  ask 
the  court  to  grant  his  verified  petition  to  vatate  the 
order  of  April  13,  1950,  and  to  reinstate  the  ease  for 
immediate  trial.   Defendants  appeared  by  their  attorney 
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specially  for  the  cole  purpose  of  moving  to  strike  plaintiff's 
petition  and  to  transfer  the  petition  to  Judge  Courtney. 
On  hearing  plaintiff's  petition  the  court  (Judge  Fisher 
presiding)  denied  defendants'  motion  to  have  plaintiff's 
petition  transferred  to  Judge  Courtney,   On  June  13,  1950,    \ 
the  court  (Judge  Fisher  presiding)  entered  an  order  vacating   I 
the  previous _  dismissal  order  and  reinstating  the  case.  On 
September  29 }    1950  >  an  amended  complaint  was  filed  and; the 
defendants  were  ruled  to  answer.   On  November  lb,  1950, 
the  defendants  appeared  and  moved  to  dismiss  the  action  on 
the  ground  that  another  action  was  pending  between  the 
parties  arising  out  of  the  same  subject  matter.   The  motion 
was  denied.   On  November  17*  1950?  defendants  answered  the 
amended  complaint.   On  October  19,  1950,  defendants  filed 
a  motion  to  dismiss  the  suit  on  the  ground  of  want  of  juris- 
diction, which  motion  was  denied,  Judge  Fisher  presiding. 
On  November  9,  1950,  defendants  filed  a  motion  to  expunge 
the  order  of  June  13,  1950,  which  reinstated  the  cause.   ©n 
November  9,  195°>  the  court  (Judge  Fisher  presiding)  denied 
the  motion  to _ expunge.   Defendants  appeal  from  the  order 
of  November  9,    195°  j  denying  the  motion  to  expunge  the  order 
of  June  13,  1950. 

Plaintiff  filed  a  motion,  supported  by  suggestions,  to 
dismiss  the  appeal  for  want  of  jurisdiction  and  defendants 
filed  countersuggestions.   The  motion  was  taken  with  the 
case.   The  order1  of  June  13,  1950,  which  vacated  the  previous 
order  entered  April  13,  1950,  dismissing  the  cause,  was  based 
on  a  petition  filed,  by  plaintiff  on  May  11,  195°,  within 
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30  days  after  the  order  of  dismissal  was  entered.   Plaintiff's 
petition  was  not  based  on  errors  of  fact  under  §72  of  the 
Civil  practice  Act,  but  was.  a  petition  filed  within  30  days, 
based  on  §50  (?)  of  the  Act.   The  essential  distinctions 
which  characterize  a  petition,  under  §72  are  discussed  in 
People,  v.  Green,  355  111.  468.  The  right  of  appeal  is  created 
by  statute,  and  in  the  absence  of  statutory  authority  there- 
for an  interlocutory  order  entered  in  the  progress  of  a 
cause  Is  not  appealable  and  nay  be  reviewed  only  upon  an 
appeal  from  the  final  order,  judgment  or  decree.   An  order, 
judgment  or  decree  is  final  only  when  it  terminate*  the 
litigation  between  the  parties  on  the  merits  of  the  co.se. 
The  order  from  which  defendants  appeal  determined  nothing 
concerning  the  merits  of  the  controversy.   It.  was  merely 
interlocutory.   See  People  v.  Fisher,  335  111.  4-06,  411; 
Jenkins  &  Reynolds  Co.  v.  vfells,  220  111.  4-52;  and  Rosenthal 
v.  Board  of  Education,  239  111.  29 ,      We  are  of  the  opinion 
that  neither  the  order  of  June  13>  1950,  nor  the  order  of 
November  9,    1950 >  is  a  final  order  within  the  meaning  of 
§77  of  the  Practice  Act,  which  provides  that  appeals  shall 
lie  in  cases  where  any  form  of  review  may  be. allowed  by  law 
to  revise  final  judgments,  orders  or  decrees. 

For  the  reasons  stated,  plaintiff's  motion  to  dismiss 
the  appeal  is  allowed  and  the  appeal  Is  dismissed  without 
prejudice  to  defendants'  right  to  urge  the  points  presented 
on  a  subsequent  appeal  from  a  final  judgment. 

APPEAL  DISMISSED. 

FRIEND,  J.,  and  NIEMEYER,  J.,  Concur. 
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ANNA   TOMASELLO    and  CONCETTA   SENESE, 

Appellees, 

v. 

CHICAGO  TRANSIT  AUTHORITY, 
a  municipal  corooration,  and 
MIDWEST  TRANSFER  COMPANY,  a 
corporation, 

Appellants. 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


3  4    I.A.  412' 


MR.  JUSTICE  FRIEND  delivered  the  opinion  of  the  court: 

Plaintiffs  brought  suit  to  recover  damages  alleged 
to  heve   been  sustained  by  them  because  of  a  collision  between 
a  semi-trailer  truck  owned  and  operated  by  Midwest  Transfer 
Company  and  a  street  car  owned  and  operated  by  Chicago  Transit 
Authority  at  the  intersection  of  Taylor  street  and  Damen 
avenue  in  Chicago  on  February  3,   19^7.   Motions  made  at  the 
close  of  plaintiffs'  case  and  again  at  the  close  of  all  the 
evidence  to  instruct  the  jury  to  find  the  Transit  Authority 
not  guilty  were  denied.   Thereafter  the  jury  returned 
verdicts  finding  both  defendants  guilty  and  assessing 
damages  of  the  plaintiff  Anna  Tomasello  in  the  sum  of  $6,000 
and  of  the  plaintiff  Concetta  Senese  in  the  sum  of  $22,500, 
upon  which  separate  judgments  were  entered.   The  Transit 
Authority  filed  a  motion  for  judgment  notwithstanding  the 
verdicts  and,  in  the  alternative,  for  a  new  trial,  and 
Midwest  Transfer  Company  filed  a  motion  for  a  new  trial.  All 
these  motions  were  overruled.   Appeals  filed  by  both  defend- 
ants were  here  consolidated  by  agreement  of  the  parties. 

Th=  accident  occurred  in  the  -~arly  afternoon. 
Plaintiffs  were  sitting  in  the  front  seat  on  th<"  right-hand 
side  of  en   eastbound  Taylor  street  car.   As  it  was  crossing 
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Damen  avenue  p.    southbound  semi-trailer  truck  collided  with 
the  north  side  of  the  street  car  at  about  the  front  platform, 
and  knocked  the  front  trucks  of  the  street  car  four  to  six 
feet  off  the  track.   Ralph  Embody,  the  driver  of  the  truck, 
was  called  by  plaintiffs  under  section  60  ,  and  also  testified 
in  his  own  behalf.   The  truck  consisted  of  a  tractor  about 
eight  feet  long  and  seven  feet  wide,  to  which  was  attached  a 
trailer  thirty- four  feet  long  and  ten  and  one-half  feet  high, 
having  a  total  empty  weight  of  four  tons.   He  was  driving 
south  on  Damen  avenuf ,  astride  the  west  rail  of  the  southbound 
street  car  track, at  a  speed  stated  by  him  to  be  about  twenty 
miles  en  hour.   The  streets  were  slushy  and  wet  but  going 
pt  the  rate  of  speed  indicated,  he  said,  he  could  stop  the 
truck  in  something  like  ten  feet.    The  truck  was  equipped 
with  air  brakes  which  operated  on  all  wheels,  including 
those  of  the  trailer.   He  stated  that  he  first  saw  the  street 
car  when  his  truck  was  about  fifteen  to  twenty  feet  north  of 
the  north  curb  of  Taylor  street,  at  which  time  it  was  about 
fifty  feet  from  him  and  about  thirty-five  feet  west  of  the 
west  curb  line  of  Damen  avenue.   The  street  car  was  then  in 
motion,  going  slowly,  one  to  two  miles  en   hour,  and  continued 
to  go  at  that  speed  until  the  impact.   He  testified  that  at 
the  time  his  truck  was  about  fifteen  feet  from  Taylor  street 
there  was  nothing  to  obstruct  his  view;  that  he  looked  to 
the  east  four  or  five  times;  that  from  the  time  the  street 
car  entered  the  intersection  until  the  collision  the  motorman 
had  his  head  turned  looking  south  out  of  an  open  door;  that 
he  aoolied  his  brakes  for  the  first  time  when  he  was  about 
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fifteon  feet  from  the  street  car  which  was  then  almost  past 
the  middle  of  the  intersection  and  had  traveled  to  the  second 
or  northbound  car  track;  that  his  truck  slid  and  was  going 
about  fifteen  miles  an  hour  when  it  struck  the  street  car  on 
the  left  side  of  the  journal  box  and  then  swerved  to  the  east 
just  before  the  collision.   Thus,  according  to  Embody,  the 
street  car  traveled  from  some  point  west  of  the  west  curb  of 
Damen  avenue  to  the  northbound  street  car  track  on  Damen 
avenue  at  one  to  two  miles  an  hour,  while  the  truck  traveled 
from  a  ooint  fifteen  to  twenty  feet  north  of  Taylor  street 
to  the  eastbound  street  car  trae'k  in  Taylor  street  at  fifteen 
to  twenty  miles  an  hour.   Considering  the  plat  of  the  inter- 
section which  was  admitted  into  evidence  by  agreement  of 
the  parties  ,  showing  the  width  of  the  respective  streets, 
this   could  not  be  an  accurate  description  of  the  accident. 
Embody  was  the  only  witness  who  testified  that  the  street  car 
did  not  stoo  before  entering  the  intersection.   As  against 
his  testimony  there  was  the  testimony  of  four  witnesses  who 
stated  that  the  car  stopped  for  several  seconds;  both  the 
conductor  and  the  motorman  stated,  that  they  took  on  a  pas- 
senger before  entering  upon  the  intersection.   The  various 
witnesses  to  the  accident  placed  the  speed  of  the  street  car 
at  from  on^,    to  three  miles  an  hour;  as  to  the  speed  of  the 
truck,  their  testimony  was  more  at  variance,  and  ranged  from 
twenty  to  forty  miles  an  hour.   Considering  the  lowest  speed 
of  the  truck  an^  the  highest  speed  of  the  street  car,  the 
truck  was  traveling  over  six  times  as  fast  as  the  street  car, 
and  consequently  would  have  covered  approximately  six  times 
as  much  ground  in  the  same  space  of  time.   Consequently,  as 
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counsel  for  the  transit  authority  point  out,  when  the  street 

car  entered  the  intersection  at  the  west  curb  of  Damen  avenue 

and  was  about  thirty  feet  from  the  northbound  Damen  avenue 

street  car  track,  the  truck  must,  of  necessity,  have  been 

approximately  2  00  feet  from  th^  eastbound  track  in  Taylor 

street;  and  of  course  if  it  was  that  far  north  of  the  north 

curb  of  the  intersection  when  the  street  car  entered  the 
intersection,  the  motorman,  when  he  started  to  cross  the 
intersection,  would  have  had  no  reason  to  anticipate  that 

the  driver  of  the  truck  did  not  see  the  street  car;  it  was 
daylight,  the  car  was  about  fifty  feet  long,  and  there  was 
nothing  to  obstruct  the  truck  driver'  s  view.   Certainly  the 
motorman  had  no  reason  to  anticipate  that  the  driver  of  the 
truck  would  continue  approximately  200  feet  toward  the  inter- 
section which  was  then  being  crossed  by  the  street  car  with- 
out preparing  to  slow  down  or  stop,  if  need  be,  to  permit  the 
street  car  to  complete  the  crossing.   According  to  Embody' s 
own  testimony  he  was  fifteen  feet  from  the  street  car  before 

he  applied  the  brlkes,  and  he  testified  that  under  the  pre- 

considering 
vailing  conditions  and  3§S2§SX-  the  rate  of  speed  at  which  he 

x-jas  traveling  he  could  bring  the  truck  and  trailer  to  a 

stop  within  approximately  ten  feet. 

Plaintiffs'  suit  is  predicated  upon  the  negligence 

of  both  defendants,  and  of  course  if  any  negligence  on  the 

part  of  Chicago  Transit  Authority  had  been  established,  and 

assuming  that  the  case  was  otherwise  fairly  tried,  we  would 

not  be  justified  in  disturbing  the  verdicts  as  to  the 

liability  of  the  respective  defendants.   It  clearly  appears, 

however,  that,  based  upon  the  collective  testimony  of  all 
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the  witnesses  including  Embody,  plaintiffs*  failed  to  prove 
that  the  defendant  Chicago  Transit  Authority  was  in  any  wise 
negligent.   Embody' s  negligence,  according  to  his  own 
testimony,  was  clearly  the  proximate  cause  of  the  collision. 
Th "  authorities  are  in  accord  that  if  the  testimony  of  a 
witness  is  contrary  to  the  general  knowledge  and  experience 
of  mankind,  and  is  necessarily  impossi  )le  under  the  circum- 
stances narrated,  neither  a  court  nor  a  jury  is  required  to 
give  it  credence,  an^  it  may  be  disregarded.   As  stated  in 
the  recent  casi  of  Topper  v.  Cempo ,  398  111.  -V?6,  "This  court 
has  repeatedly  held  that  there  may  be  such  inherent  improba- 
bility in  the  testimony  of  a  witness  that  neither  court  nor 
jury  are  required  to  give  it  credence,  even  in  the  absence 
of  any  conflicting  or  contradictory  evidence.  ( Schueler  v. 
B  lorn  strand,  39^  111.  600;  Stephens  v.  Hoffman,  275  HI.  W; 
People  v.  Davis,  269  HI.  256.)   The  uncontradicted  testi- 
mony of  interested  witnesses  to  an  improbable  fact  does  not 
require  acceptance  of  their  testimony.   Courts  are  not  re- 
quired to  believe  an   unreasonable  story,  even  though  it  is 
not  contradicted,  merely  because  it  has  been  sworn  to  by  a 
witness  on  the  trial  of  a  case."   See  also  to  the  same  effect, 
Peoole  v,  Bentley,  357  HI.  82,  and  Hadlev,  v.  White,  367  HI. 
4o6.  Under  the  circumstances,  the  court  should  have  direeted 
a  verdict  in  favor  of  the  Chicago  Transit  Authority  at  the 
close  of  the  case;  there  was  no  evidence  of  negligence  as  to 
that  defendant. 

Judgment  against  Chicago  Transit  Authority  is 
reversed  and  cause  remanded  with  directions  to  enter  judgment 
in  favor  of  Chicago  Transit  Authority. 


JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 
BURTCE,  P.  J.,  and  NIEMEYER,  J.,  Concur. 
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ANNA  TOMASELLO    and   CONCETTA 
SiilNi-'-iiSiij  , 

Appellees, 


v. 


CHICAGO  TRANSIT  AUTHORITY,  a  nuni 
cipal  corporation,  and  MIDWEST 
TRANSFER  COMPANY,  a  corporation, 

Appellants. 


APPEAL  FROM 


SUPERIOR  COURT, 


COOK   COUNTY 
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MR,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT 


The  opinion  in  this  case  is  being  filed  concurrently 
with  that  in  No.  ^5255*   The  facts  and  our  conclusions  as  to 
liability  are  fully  set  forth  in  that  opinion  and  need  not 
be  restated.   Plaintiffs  are  clearly  entitled  to  recover 
damages  from  the  defendant  Midwest  Transfer  Company,  and  the 
only  question  presented  on  its  appeal  is  as  to  the  award 
of  damages. 

The  jury  fixed  Mrs.  Tomasello's  damages  at  $6000,00. 
Considerable  evidence  was  adduced  on  trial  as  to  whether 
a  diabetic  condition  of  l$ng  standing  had  been  aggravated 
by  the  accident.   She  claims  to  have  received  a  slight 
concussion  as  a  result  of  the  accident,  also  a  hematoma  of 
her  scalp  as  large  as  an  egg,  and  contusions  of  the  right 
shoulder,  Imee  and  spine  which  required  her  to  be  hospitalized 
for  three  weeks.   Upon  discharge  she  was  confined  to  her 
son's  home  for  a  period  of  about  two  months.   Her  testimony 
and  that  of  attending  physicians  indicate,  that  since  the 
accide.it  she  has  experienced  frequent  headaches  and  has 
been  unable  to  do  any  work.   There  is  a  difference  in  her 
sensitivity  to  insulin,  with  a  resultant  Increased  difficulty 
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in  management  of  her  diabetic  condition  as  evidenced  by 

more  frequent  comas,  loss  of  consciousness  and  pain.  Every- 
thing, considered,  we  think  the  verdict  and  judgment  of 
$6000,00  were  not  excessive. 

Concetta  Senese  was  about  fifty-one  years  old  at  the 
time   of  the.  accident,  in  good  health,  and  had  never  previously 
been  injured.   Upon  examination  on  the  day  of  the  occurrence, 
Dr.  Louis  S.  Varzino,  an  orthopedic  specialist,  found  a  large 
abraded  area  over  the  left  scapular  region,  r.n.  abrasion  with 
marked  tenderness  and  swelling  over  the  region  of  the  second 
lumbar  vertebra,  and  a  tightness. of  the  muscles  of  the  bach 
indicating  a  traumatic  condition.   There  was  also  swelling 
over  the  left  kneecap  and  over  the  right  elbow  region.  She 
complained  of  pain  on  breathing,  was  unable  to  urinate  and 
had  to  be  cathetrrized.   Boards  had  to  be  placed  under  the 
mattress  to  support  the  lumbar  spine.   She  was  given  astrin- 
gents, and  local  heat  in  the  form  of  dry  and  wet  compresses 

affected 

was  applied  to  the  various/areas.   She  had  not  menstruated 
for  four  years  prior  to  the  accident,  but  began  to  bleed 
vaginally  the  day  following  it.   She  underwent  surrery  for 
this  condition,  and  was  hospitalized  for  two  weeks.   Some 
six  weeks  after  the  accident  she  placed  herself  in  the  care 
of  Dr.  Donald  Killer,  also  an  orthopedic  specialist,  who 
found  hemorrhages  over  the  front  and. back  of  her  chest,  and 
over  the  abdomen  and  left  3d*ee  joint*   She  could  not  raise 
her  arm. nor  abduct  the  shoulder  joint  to  more  than  180 
degrees.   The  accident  left  her  with  a  limitation  of  motion 
in  the  spine  and  with  an  abnormally  thick  left  knee  joint 
with  limited  motion.   X-rays  revealed  a  narrowing  of  the 
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spacc  between  the  last  lumbar  vertebra  and  the  sacrum.   Out 
of  these  areas  between  the  lumbar  vertebrae  cone  nerves  which 
form  in  [-roups  and  eventually  go  to  make  up  the  sciatic  or 
big  nerve  of  the  leg,  and  for  this  traumatic  sciatica  the 
doctors  advised  that  she  be  hospitalized  for  a  study  of  the 
discs  which  nay  require  surgery,   At  the  tine  of  the  trial  she 
was  still  under  treatment  by  Dr.  Miller  whose  bill  was  then 
between  $500,00  to  $600.00,  and  she  had  received  drugs  costing 
between  $100,00  to  $200.00,   Five  or  six  months  after  her 
discharge  from  the  hospital  she  still  used  a  cane  and  suffered 
considerable  pain.   Mrs.  Senese  testified  that  before  the 
accident  she  was  an  active  woman,  maintaining  a  household 
for  seven  adults;  that  she  had  done  the  washing,  ironing  and 
shopping,  whereas  after  the  accident  she  was  dependent  upon 
others,  could  not  go  any  place  alone,  and  was  unable  to  do 
housework;  that  two  or  three  tines  a  day  she  feels  a 
radiating  pain  from  her  hip  to  her  toos,  has  back  pain,  cannot 
sleep  and  takes  prescribed  sedatives. 

It  should  be  noted  that  defendants  offered  no  nodical 
testimony  to  dispute  the  evidence  adduced  by  plaintiffs, 
nor  did  they  cross— exanine  any  of  the.  medical  witnesses 
who  testified  on  behalf  of  plaintiffs. 

Accordingly  the  judgment  in  favor  of  both  plaintiffs 
against  the  Midwest  Transfer  Company  is  affirmed. 

JUDGMENT  AFFIRMED. 

BURKE,  P.J. ,  and  MISMEYER,  J.,  Concur. 
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MR.  JUSTICE  FRIEND  delivered  the  opinion  of  the  court: 

In  this  case  plaintiff  sought  an  accounting  to 
recover  one-half  of  the  net  profits  realized  by  the  defend- 
ant corporation   from  the  operations  of  a  joint  venture  be- 
tween the  parties  for  manufacture  of  plastic  sheeting  during 
the  period  from  September  11,  1947  until  December  31,1947, 
when  the  joint  venture  was  terminated.   Plaintiff  also  sought 
to  recover  a  weekly  salary  of  $150  for  a  period  of  two  years 
claimed  to  be  due  him  under  an  oral  agreement  made  with  de- 
fendant.  Defendant  contended  that  the  venture  resulted  in 
loss  and  denied  that  there  was  an  agreement  to  pay  plaintiff, 
in  addition  to  a  division  of  the  net  profits,  a  salary  of 
$150  per  week,  claiming  that  the  receipt  of  $1650  in  install- 
ments for  a  number  of  weeks  by  plaintiff  was  a  drawing  ac- 
count against  anticipated  profits.    Defendant  counterclaimed 
for  the  $1650  received  by  plaintiff  because,  as  it  contended, 
no  profits  were  realized  from  the  venture.   The  matter  was 
referred  to  a  master  who  found,  and  the  chancellor  decreed, 
that  plaintiff  was  entitled  to  one-half  of  the  net  profits 
amounting  to  $2543.43  ,  less  an  allowance  of  $1650  which  had 
been  drawn  by  plaintiff,  leaving  a  balance  due  and  owing  to 
plaintiff  from  the  defendant  corporation  of  $893.43;  that 
there  was  no  evidence  of  an  agreement  for  the  payment  of 
salary  to  plaintiff;  that  the  master'  s  and.  stenographer'  s 
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fees,  amounting  to  $1103,  should  be  paid  one- third,  or 
$367.67,  by  plaintiff,  and  two-thirds,  being  $735.33,  by 
defendant;  and  that  inasmuch  as  plaintiff  s  drawings  of 
$1650  were  credited  against  his  share  of  the  net  profits, 
defendant's  counterclaim  should  be  dismissed  for  want  of 
equity.   Defendant  appeals. 

With  the  exception  of  the  accounting  phase  of  this 
proceeding,  substantially  all  the  facts  are  incontroverted, 
In  the  fall  of  19^7  defendant,  which  had  been  engaged  in  the 
business  of  lining  steel  tanks,  commenced  the  manufacture  of 
plastic  sheeting.   Because  it  did  not  have  sufficient  capital 
with  which  to  embark  on  that  venture  on  a  large  scale,  it 
entered  into  an  oral  agreement  with  plaintiff  for  the  opera- 
tion of  its  plastic  division  as  a  joint  venture,   Plaintiff 
undertook  to  manage  the  sale  of  plasties ,  finance  part  of  the 
operation  of  defendant' s  plastic  operation,  and  in  return  was 
to  receive  one-half  of  the  profits  earned  by  that  division. 
He  loaned  defendant  the  sum  of  $10,000  which  was  later  repaid. 
As  heretofore  stated.,  the  venture  commenced  September  11, 
19^7,  and  was  terminated  December  31,  19^7.   The  master  found 
that  while  plaintiff  wai  engaged  in  the  joint  venture  he  kept  - 
a  perpetual  inventory  of  plastics;  that  the  inventory  was 
kept  in  the  ordinary  course  of  business  and.  contained  entries 
mpde  on  the  approximate  dates  appearing  therein. 

The  sole  issue  raised  on  this  appeal  is  as  to  the 
correctness  of  determination  by  the  master  and  the  chancellor 
that  the  joint  venture  made  a  profit  of  §5 > 086. 85.   There  were 
many  disputed  points  raised  during  the  hearings  before  the 
master  affecting  the  question  of  profit  or  loss  in  the  venture, 
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most  of  which  involved  questions  of  facrt;  and  the  master 
stated  that  "it  is  most  difficult  from  the  condition  of  the 
record  to  determine  to  the  last  penny  an  accurate  accounting 
between  the  parties."   It  is  defendant's  contention  that  in- 
stead of  a  profit  there  was  a  loss.   All  the  findings  in  the 
decree  with  respect  to  labor  and  pay  roll  taxes,  factory  over- 
head, selling  expenses  and  other  expenses,  for  the  purpose  of 
this  appeal,  are  accepted  by  defendant  as  correct.   The  dis- 
pute between  the  parties  arises  over  the  value  of  the  inven- 
tory of  December  31,  1947  when  the  joint  venture  was  termin- 
ated. The  chancellor  and  master  found  the  value  of  the  inven- 
tory as  of  that  date  to  be  $17,650.   Defendant  contends  that  it 
should  have  been  $12,033,  or  a  difference  in  inventory  figure 
of  $5 i 617,  which  would  have  shown  a  loss  on  the  venture  of 
$142.72,  instead  of  a  profit,  as  found  by  the  decree,  of 
$5,086.85.   The  rule  is  well  settled  in  this  state  that  in 
an  accounting  proceeding  the  findings  of  a  master  adopted  by 
the  chancellor  will  not  be  disturbed  on  appeal  unless  they 
are  against  the  manifest  weight  of  the  evidence  and  the  decree 
is  clearly  erroneous.   The  rule  is  well  stated  in  the  early 
case  of  Williams  v.  Lindblom,  163  111.  346,  as  follows: 
"As  we  said  in  Lehman  v.  Rothbarth,  159  111.  270,  speaking  of 
an  account  stated  by  a  master  in  chancery  (p.  279):  'It  is 
well  settled  that  this  court  will  not  disturb  the  finding  of 
the  court  below,  in  a  case  of  this  kind,  merely  because  it 
might,  as  an  original  proposition,  have  found  the  facts  as  to 
one  or  more  of  the  items  in  the  account  differently.'   And  as 
said  in  Ford  v.  Ford  Manf .  Co.,  73  HI.  48,  quoted  in  the 
above  case:  'The  facts  have  been  considered  and  weighed  by 
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the  court  below.   They  have  undergone  close  scrutiny,  and  it 
can  not  be  expected  that  an  appellate  court  will  take  up  each 
item  of  account  in  dispute  and  endeavor  to  rectify  every 
suoposed  error  attributed  to  the  court  in  its  finding.'   To 
hold  otherwise  would  require  this  court  to  re-state  every 
account  to  which  objection  was  made,  on  the  ground  that  it 
was  contrary  to  the  evidence.   As  a  rule  it  may  be  stated 
that  the  findings  of  fact  by  a  master  (in  stating  an  account) 
are  conclusive,  unless  a  clear  mistake  or  fraud  is  shown. 
14  Am,  &  Eng.  Ency.  of  Law,  940,  and  cases  cited  in  note  3." 
This  rule  is  recognized  and  approved  in  the  recent  case  of 
Shell  Oil  Co.  v.  Dye,  135  F.2d  365,  wherein  the  United  States 
Court  of  Appeals  for  the  Seventh  District  said,  with  respect 
to  the  Illinois  law  in  an  appeal  from  a  chancellor' s  decree 
in  an  accounting  sought,  that  "an  accounting  decree  will  not 
be  disturbed  by  an  appellate  court  unless  clearly  erroneous," 
citing  the  Williams  and  Lehman  cases. 

In  consonance  with  this  rule  we  are  not  disposed, 
nor  would  we  be  justified  in  endeavoring,  to  rectify  every 
suoposed  error  attributed  to  the  master  and  the  chancellor 
in  their  findings.   However,  from  an  examination  of  the  record 
we  think  an  error  was  made  in  the  closing  inventory  found  by 
the  decree.   Solway  C.  Firestone,  a  certified  public  account- 
ant employed  by  plaintiff,  examined  defendant's  books  and 
records  in  the  presence  of  defendant' s  auditor  and  president, 
as  well  as  of  the  plaintiff.   He  stated  that  there  were  three 
sales  entered  in  the  first  week  of  January  1948,  although  the 
invoices  were  dated  in  December;  that  these  sales  related  to 
invoice  No.  13,595  for  $939. 60,  invoice  No.  13,701  for 
$1,342.52  end  invoice  No.  13,704  for  $332.45,  dealing  with 


merchandise  sold  to  Slalcolite  Corporation,  and  that  these 
three  sales  should  have  been  Included  in  the  December  19^7 
sales,  before  the  joint  venture  was  terminated.   Alexander 
H.  Anderson,  an  auditor  employed  by  Doty  &  Doty,  certified 
public  accountants  for  the  defendant,  testified  that  he  had 
included  in  the  total  sales  the  three  sales  to  Slalcolite 
Corporation,  to  which  Firestone  had  referred  in  his  testimony, 
However,  plaintiff's  inventory  does  not  show  these  three 
sales*  they  were  probably  inadvertently  omitted  because 
plaintiff  was  absent  from  the  Chicago  office  at  times  on 
sales  work.  Nevertheless  plaintiff  is  given  the  benefit  of 
these  three  sales  in  the  total  sales  figure  found  in  the 
decree,  but  the  inventory  found  by  the  chancellor  is  not 
decreased  by  the  number  of  rolls  of .plastics  involved  in 
these  sales.   They  aggregate  $2,6l9.57>  and  therefore  the 
closing  inventory  found  ^oy   the  decree  should  be  reduced  by 
that  sum.   Accordingly,  the  account  should  be  stated^ as 
follows:   the  closing  inventory  of  December  31,  19^7,  as 
fixed  in  the  decree,  is  $17,650;  this  should  be  reduced  by 
$2, 61^, 57 >  representing  the  aggregate  of  the  three  December 
sales,  leaving  the  closing  inventory  as  of  that  date  at 
$15*030.43,  and  reducing  the  profit  of  the  venture  as  found 
by  the  decree  from  $5,086.85  to  $2,467.28.   Plaintiff  was 
entitled  to  one-half  of  this  net  profit,  or  $1,233.64, 
against  which  should  be  charged  the  sum  of  $1,650  which 
was  drawn  by  him  as  advances  against  anticipated  profits, 
leaving  a  deficit  incurred  by  him ( of  $4l6,36,  rather 
than  a  balance  due  him  of  $893,43,  as  found  by 


■--,        ;   I    •    :■     '\ 


'   f  *.'",■' 


.i\[ 


1        ,■ 


•  - 


»        .        -    !     J. 


-5- 


merchandise  sold  to  Slakolite  Corporation,  and  that  these 
three  sales  should  have  been  included  in  the  December  1947 
sales,  before  the  joint  venture  was  terminated.   Alexander 
H.  Anderson,  an  auditor  employed  by  Doty  &  Doty,  certified 
public  accountants  for  the  defendant,  testified  that  he  had 
included  in  the  total  sales  the  three  sales  to  Slakolite 
Corporation,  to  which  Firestone  had  referred  in  his  testimony. 
However,  plaintiff  s  inventory  does  not  show  these  three 
sales;  they  were  probably  inadvertently  omitted  because 
plaintiff  was  absent  from  the  Chicago  office  at  times  on 
sales  work.   Nevertheless  plaintiff  is  given  the  benefit  of 
these  three  sales  in  the  total  sales  figure  found  in  the 
decree,  but  the  inventory  found  by  the  chancellor  is  not 
decreased  by  the  number  of  rolls  of  plastics  involved  in 
these  sales.   They  aggregate  $2,619.57,  and  therefore  the 
closing  inventory  found  by  the  decree  should  be  reduced  by 
that  sum.   Accordingly,  the  account  should  be  stated  as 
follows:   the  closing  inventory  of  December  31 »  1947,  as 
fixed  in  the  decree,  is  $17,650;  this  should  be  reduced  by 
$2  ,619.57,  representing  the  aggregate  of  the  three  December 
sales,  leaving  the  closing  inventory  as  of  that  date  at 
$15,030.43,  and  reducing  the  profit  of  the  venture  as  foun* 


by  the  decree  from  $5,086,85  to  $3,467.28.   Plaintiff  was 


entitled  to  one-half  of  this  net  profit,  or  $1,P33« 64, 
against  which  should  be  charged  the  sum  of  $1,650  which  was 
drawn  by  him  as  advances  against  anticipated  profits,  leaving 
Tlhrlttncc:  due- him  of  $83r£4l>,  ^notnad  of  $893-43,  as  found  by 
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the  decree.   The  decree  is  affirmed  in  all  other  respects. 

For  the  reasons  indicated  the  decree  of  the  Circuit 
Court  is  affirmed  in  part  and  reversed  in  part  and  the  cause 
is  remanded  with  directions  that  a  decree  be  entered  in 
accordance  with  the  views  herein  expressed. 

DECREE  AFFIRMED  IK  PART  /LID 
REVERSED  IN  PART  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

BURKE,  P.  J.,  and  NIEMEYER,  J.,  Concur. 
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MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  appeal  from  a  judgment  entered  on  a  verdict 
of  not  guilty  in  their  action  for  personal  injuries  and 
property  damages  sustained  as  the  result  of  a  collision 
between  the  station  wagon  of  the  plaintiff  Robertson  and 
the  automobile  of  defendant. 

The  plaintiffs  Albert  and  Dolores  Mann  were  guests 
in  the  station  wagon,  which  was. driven  by  Dewey  Turner,  a 
brother  of  Mrs.  Robertson.   Mrs.  Mann  Is  the  mother  of 
Turner  and  Robertson.   Albert  Mann  is  their  stepfather.   The 
collision  occurred  on  Sunday,  November  13,  19^-9,  shortly 
after  5  oJclock  p.  m. ,  on  Kedzie  avenue  north  of  119th 
street  in  the  Village  of  Merrionnette  Park,  Cook  County, 
Illinois.   The  three  occupants  of  the  station  wagon  were 
riding  in  the  front  seat.   Kedzie  avenue  at  this  point  is 
a  four  lane  highway,  with  two  lanes  for  north  and  south 
traffic.  Turner  entered  Kedzie  avenue  at  119th  street  and 
was  proceeding  north  in  the  outer  lane  for  north  bound 
traffic,  about  four  to  six  feet  from  the  curb  or  edge  of 
the  pavement.   His  speed  did  not  exceed  15  miles  per  hour. 
Defendant  was  alone  in  his  automobile.   He  was  driving  north 


at  a  speed  around  ^-0  miles  per  hour.   There  was  a  slight  mist 
or  rain.   It  was  dark.   Defendant-  attempted  to  pass  the  station 
wagon  on  the  right.   He  testifies  that  as  he  was  passing,  the 
•  driver  of  the  station  '?agon  turned  to  the  right,  causing 
the  collision.   Turner  testifies  that  in  driving  north  on 
Kedzie  avenue  he  did  not  swerve  to  either  the  right  or  the 
left;  that  defendant's  automobile  sideswiped  the  station  wagon 
from  the  door  to  the  front  bumper  on  the  right  side;  that  his 
car  was  thrown  to  the  northwest,  passing  over  the  west  curb  of 
Kedzie  avenue  into  an  adjacent  corn  field  about  200  feet; 
he  returned  to  Kedzie  avenue  and  saw  defendant's  car  in 
the  middle  of  the  street,  facing  south;  that  defendant  was 
lying  on  the  pavement  near  the  car,  and  about  fifty  feet 
south  he. found  his  (Turner's)  mother  and  stepfather  also  on  the 
pavement.   Defendant  claims  that  he  was  blacked  or  blanked  out 
by  the  collision  and  knew  nothing  until  he  later  came  to,  when 
lying  on  the  pavement.   Defendant  did  not  sound  a  horn.   There 
is  a  controversy  as  to  whether  or  not  the  lights  of  his  car 
were  on. 

Defendant  admits  having  been  in  several  taverns,  where 
he  drank  beer.   Turner  testifies  that  at  the  police  station 
defendant  was  asked  why  he  was  intoxicated  and  could  not 
stand,  and  that  he  replied,   "I  will  admit  I  am  intoxicated, 
but  I  wont  tell  you  where  I  got  the  whiskey  or  beer. "  This 
testimony  is  weakened  somewhat  on  cross-examination.   At  the 
close  of  plaintiffs*  evidence  the  court  struck  Paragraph  7 
of  Count  One  of  the  complaint,  which  quoted  Section .^7  (a)  of 
the  Uniform  Act  Regulating  Traffic  on  Highways  (ill.  Rev,  Stat. 
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19^9,  chap.  95  1/2*  par.  1^4)  making  it  unlawful  and  punish- 
able  for  any  person  under  the  influence  of  intoxicating 
liquors  to  drive  any  vehicle  within  the  state,  and  charged 
that  at  the  time  of  the  collision  defendant  was  under  the 
influence  of  intoxicating  liquors.   This  ruling  was  erroneous. 
There  was  evidence  tending  to  support  the  charge.  The  striking  . 
of  this  portion  of  the  complaint  precluded  plaintiffs  from 
offering  an  instruction  relating  to  the  intoxication  of 
defendant  and  arguing  the  matter  to  the  jury.  The  only 
witnesses. testifying  to  the  collision  are  Turner  and  the 
defendant.   Their  testimony  is  directly  contradictory.   The 
question  of  defendant's  intoxication  should  have  been  sub— 
mi t tea  to  the  jury.   It  might  have  been  a  controlling  factor 
in  the  case* 

The  judgment  is  reversed  and  the  cause  remanded. 

REVERSED  AND  REMANDED. 

BURKE,   P.  J.,  and  FRIEND,  J.,  Concur. 
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MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  judgment  for  $8,000 
entered  in  plaintiff's  personal  injury  action  upon  a  verdict 
and  special  interrogatory  finding  the  defendant  guilty  of 
wilful,  wanton  and  malicious  misconduct.   On  a  former  trial 
the  court  directed  a  verdict  of  not  guilty  as  to  the  wilful 
and  wanton  count  and  the  jury  returned  a  verdict  of  not 
guilty.   On  appeal  this  court  held  that  the  wilful  and 
wanton  count  should  not  have  been  withdrawn  from  the  jury, 
reversed  the  judgment  and  remanded  the  cause  for  a  new  trial. 
3^1  111.  App.  Jj-19  (abst.). 

The  accident  occurred  on  Irving  Park  Road  between 
the  north  and  south  extensions  of  north  Paulina  street  from 
Irving  Park,  the  north  extension  being  to  the  west  of  the 
south  extension.   Irving  Park  is  a  wide  street.   At  the 
time  of  the  accident  there  were  two  streetcar  tracks,  with 
a  safety  island  for  eastbound  passengers  located  south  of 
the  tracks  and  west  of  Paulina  street  on  the  south.   The 
east  end  of  the  safety  island  for  westbound  passengers  on 
the  north  side  of  the  tracks  was  opposite  the  west  end  of 
the  safety  island  for  eastbound  passengers.   Plaintiff 
testified  that  she  left  her  home  on  the  street  east  of 
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Paulina  and  south  of  Irving  Parle  about  one  o'clock  in  the 
afternoon  of  September  11,  19^7;  she  walked  north  to  Irving 
Park  and  west  on  the  south  side  of  the  street  to  the  south- 
west corner  of  Irving  Park  and  Paulina;  she  then  crossed  to 
the  east  end  of  the  safety  island  on  the  south  of  the  tracks, 
intending  to  cross  over  the  streetcar  tracks  to  the  north 
safety  island  to  take  a  streetcar  going  west;  she  did  not 
intend  to  take  the  westbound  streetcar  then  standing  at  the 
safety  island;  she  walked  west  on  the  south  safety  island 
about  a  quarter  of  its  length  and  was  standing  facing 
northwest;  she  saw  defendant's  automobile  coming_ very  fast; 
that  some  portion  of  the  car  hit  her  on  the  side,  breast 
and  arm,  throwing  her  in  the  air  and  down  on  the  safety 
island.   No  eyewitness  to  the  accident  testified  in  her 
behalf.   One  witness,  a  young  woman  who  was  under  a  doctor's 
care  for  a  nervous  breakdown,  testified  that  she  was  sitting 
at  a  window  at  her  place  of  employment  eating  lunch;  that 
she  heard  a  screeching,  saw  a  woman  up  in  the  air  and  the 
rear  end  of  a  car  moving  east  at  a  speed  estimated  by  her 
of  between  30  and  40  miles  an  hour;  she  had  never  driven  an 
automobile;  it  was  not  until  some  time  after  the  accident 
that  she  thought  of  the  speed  of  the  car;  she  signed  a  state- 
ment on  December  9,  19^7  in  which  she  said  that  she  saw  the 
car  only  after  the  impact  and  from  the  rear  only  and  was  not 
able  to  judge  the  speed  of  the  automobile  just  from  seeing 
it  from  the  rear,  but  that  she  got  the  impression  it  was 
going  fast;  that  she  could  not  have  known  the  speed  of  the 
automobile  in  miles  per  hour  on  December  9,    19^7.   The  witness 
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was  confused  as  to  the  location  of  the  building  in  which  she 
was  working.   She  first  testified  that  it  was  on  the  south 
side  of  Irving  Parle,  and,  later,  that  she  was  not  sure.   Its 
location  is  on  the  north  side  of  the  street.   The  cross- 
examination  was  not  completed  because  of  her  condition. 
Another  witness,  a  housewife,  testified  to  having  looked 
out  of  the  window  of  her  home  when  she  heard  a  loud  scream-, 
ing  of  brakes,  but  that  she  did  not  see  the  accident  at  all. 
Arthur  Schilling,  a  butcher  at  3950  North  Ashland,  two 
blocks  east  of  Paulina  and  near  Irving  Park,  knew  plaintiff's 
husband  as  a  salesman  of  canned  goods  and  dealt  with  him. 
He  testified  that  he  was  in  his  automobile  following  an 
Irving  Park  car  which  stopped  at  the  westbound  safety  island 
to  receive  and  discharge  passengers,  his  car  being  about. 12 
to  20  feet  east  of  the  streetcar  and  north  of  the  tracks; 
he  saw  a  woman  (plaintiff)  on  the  eastbound  safety  island 
and  learned  her  identity  about  five  days  later;  he  saw 
defendant's  automobile  when  it  was  about  kO   or  60  feet  from 
the  safety  island;  it  was  approaching  swiftly,  seemed  to 
sway  both  ways  and  was  riding  in  the  rails;  the  south  rail 
of  the  eastbound  track  was  about  18  inches  from  the  safety 
island;  he  could  not  see  how  the  woman  came  in  contact  with 
the  automobile;  she  was  thrown  or  pitched  into  the  air  and 
landed  in  the  car  tracks;  her  head  hit  one  car  rail  and  her 
shoulder  hit  the  raised  portion  of  the  safety  island. . 

Defendant  was  the  only  witness  in  his  behalf.   He 
testified  that  he  was  traveling  east  astride  the  north 
rail  of  the  eastbound  car  line  at  about  20  miles  an  hour 
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as  he  came  up  to  Paulina;  he  Baw  a  woman  (plaintiff)  running 
at  a  slow  trot  between  Marshfield  and  Paulina  in  line  with 
the  eastbound  sa.fety  island;  that  he  saw  this  woman  when  she 
came  up  to  the  safety  island,  and  he  went  by  at  20  miles  an 
hour;  the  woman  was  facing  west  toward  him  and  he  did  not. 
blow  his  horn;  that  no  one  got  in  front  of  his  automobile; 
he  had  ventilator  windows  on  the  automobile,  the  one  on  the 
right  being  open  and  extending  about  five  or  six  inches  from 
the  door  but  not  beyond  the  fenders  or  the  edge  of  the  car; 
as  he  went  by,  the  woman  passed  out  of  his  line  of  vision; 
he  heard  a  cracking  sound  of  glass  and  came  to  a  stop. in 
about  40  feet,  in  the  middle  of  Paulina  east  of  there;  that 
he  did  not  at  any  time  drive  at  30  or  40  miles  an  hour  and 
that  his  car  could  not  sway;  that  his  venilator  window  was 
cracked  and  there  was  a  gooey  substance  on  the  front  window 
and  lower  door  panels  of  the  right  hand  door;  that  he  told 
the  police  "She  walked  into  my  doors."   His  left  wheel  was 
k   or  5  inches  north  of  the  rail  and  both  right  and  left  wheels 
were  on  the  cobblestones;  he  thought  the  woman  xiras  going  to 
get  onto  the  safety  island  and  stay  there;  she  must  have 
turned  in  her  tracks  and  started  walking  into  his  doors;  he 
was  a  good  twelve  or  more  inches  from  the  safety  island  when 
he  went  by  there.   The  evidence  on  this  appeal  and  the  first 
appeal  is  in  all  material  matters  substantially  the  same.  We 
are  therefore  bound  by  our  decision  on  the  first  appeal  that 
the  issue  joined  on  plaintiff *s  charge  of  wilful  and  wanton 
conduct  was  one  of  fact  to  be  determined  by  the  jury* 
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C-lllum  v.  Central  Illinois  Public  Service  Co. ,  250  111.  App. 
617,   We  are  not  precluded  from  determining  whether  the 
verdict  of  guilty  on  that  charge  is  against  the  manifest 
weight  of  the  evidence. 

In  respect  to  the  speed  of  defendant's  automobile 
the  respective  statements  of  plaintiff  and  her  witness 
Schilling  that  the  automobile  was  coming  very  fast  or 
approaching  swiftly,  is  of  little  value.   There  is  nothing 
to  indicate  what  speed  in  miles  per  hour  these  witnesses 
had  in  mind,  or  a.  conflict  with  defendant's  testimony  that 
on  approaching  the  safety  island  he  slowed  down  from  25  to 
20  miles  per  hour.   The  testimony  of  plaintiff's  witness 
who  testified  that  defendant  was  traveling  from  30  to  kO 
miles  per  hour  is  entitled  to  only  enough  weight  to  malce 
the  question  of  speed  one  of  fact  for  the  jury.   Her  testi- 
mony as  outlined  above  shows  little  qualification  for  judging 
speed,  little  opportunity  for  observing  the  speed  of  the 
automobile  and  a  confused  mind  on  the  witness  stand.   Plain- 
tiff testified  that  when  standing  on  the  safety  island  she 
saw  defendant's  automobile  about  ten  feet  west  of  her.   She 
docs  not  state  how  close  to  the  north  edge  of  the  island 
she  was  standing.   Defendant  testified  that  he  was  driving 
with. the  left  wheel  four  or  five  inches  north  of  the  north 
rail;  that  the  right  front  ventilator  was  opened  five  or  six 
inches  but  did  not  extend  beyond  the  fenders  or  edge  of  the 
car,  which  was  a  good  twelve  inches  from  the  safety_ island. 
He  is  corroborated  by  plaintiff's  witness  Schilling,  who 
testified  that  defendant's  wheels  were  in  the  streetcar  rails, 
the  south  rail  being  eighteen  inches  from  the  safety  island. 
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Plaintiff  and  defendant's  automobile  were  each  far  enough 
from  the  north  edge  of  the  island  that  the  front  of  the 
automobile  passed  plaintiff  without  striking  her.   She  came 
in  contact  with  the  automobile  at  the  right  ventilator  in 
the  front  door.   There  is  no  testimony  as  to  how  the  contact 
happened  or  what  caused  it.   Plaintiff  merely  states  that 
she  was  struck  on  the  side,  arm  and  breast.   Defendant  says 
that  he  saw  plaintiff  on  the  island  and  she  passed  from  his 
vision  as  the  front  of  the  car  passed  her.   Schilling,  who 
had  a  clear  view  of  defendant's  automobile  from  the  time  it 
was  forty  to  sixty  feet  west  of  the  safety  island,  says  he 
could  not  see  how  the  contact  happened.   It  is  purely  specu- 
lative whether  plaintiff,  who  intended  to  cross  to  the 
safety  island  north  of  the  streetcar  tracks,  stepped  into 
the  automobile  or  whether  the  automobile  swerved  or  swayed 
more  than  a  foot  so  that  it  extended  over  the  safety  island 
and  struck  plaintiff  while  standing  there.   There  is  no 
testimony  that  plaintiff  moved  or  that  the  automobile  left 
its  course.   There  is  the  direct  testimony  of  defendant 
that  he  was  a  good  twelve  or  more  inches  from  the  safety 
island  when  he  went  by  there.   The  burden  was  upon  plaintiff 
to  show  how  the  contact  happened,  Casey  v.  Chicago  Railways. 
Co. j  269  111.  386.   The  verdict  is  against  the  manifest 
weight  of  the  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

REVERSED  AND  REIIANDED. 
Burke,  P.J,,  and  Friend,  J.,  concur. 
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john  t.    Mcpherson, 

Administrator    of    the    Estates 
of    John    McPherson,     and    Gerald 
McPherson,     Deceased,     and 
RAYMOND    SCHMITT,     Adminis- 
trator   of    the     Estate     of    Thomas 
Ray    Schmitt,     Deceased, 

Respondents, 

-  v  - 

THE    UNIVERSAL    C.I.T.     CREDIT 
CORPORATION,     A    Corporation, 

Petitioner, 
and 

MURLIN    BANNISTER, 

Co-Defendant. 
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Appeal    from    Order 
of  the  Circuit    Court 
of    St.     Clair    County, 
Illinois,     Granting 
Plaintiffs    a    New 
Trial. 


BAR  DENS,     J. 

Plaintiffs,     as    administrators,     brought 
this     suit    under    the    Injuries     Act    to    recover    for    the 
alleged    wrongful    death    of    three    children.        The    deaths 
resulted    from    injuries     sustained    by    the    three    when 
struck    by    a    car    driven    by    defendant    Murlin    Bannister 
on    a     certain    street    in    the     city    of    East    St.     Louis, 
Illinois,     on    September    11,      1948.        The     defendant- 
appellant,    Universal     C.I.T.     Credit    Corporation, 
(hereinafter     referred    to    as     "Universal")    was    made 
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a    defendant    and    charged    with    liability    on    the 
grounds    that    at    the    time    of    the    alleged    accident 
the    defendant    Bannister     was    an    employee     of 
Universal,     authorized    and    permitted    to    drive    the 
car    which    was    owned    by    Universal,     an   d    was    at 
that    time    driving    said    car    in    the    business    of    his 
employer.        Universal    denied    all    of    the    allegations 
of    the     complaint    and    especially    denied    the    agency 
of    the    defendant    Bannister    at    the    time     in    question 
and    set    up    that    said    defendant    Bannister    was    driv- 
ing   the     car    at    the    time    on    his    own    personal    busi- 
ness   and    not    as    an    agent    of    the     company. 

A    trial    was    had    before    a    jury    in    the 
Circuit    Court    of    St.     Clair    County    and    resulted    in 
verdicts     of    not    guilty    as    to    both    defendants     on    all 
three     causes     of    action    by    the    three    plaintiffs. 

Thereafter,     all    plaintiffs    filed    motions 
for    a    new    trial    and    at    the     conclusion    of    the    hear- 
ing   on    these     motions,     the    lower    court    granted    a 
new    trial,     setting    forth    his     reasons    therefore, 
in    part,     as    follows:       that    the    verdict    was    against 
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the     manifest    weight    of    the    evidence;    that    the 
question    of    agency    of    the    defendant    Universal 
Credit    Company    v/as    not    considered    by    the    jury 
in    reaching    a    verdict.        Universal    filed    in    this 
court    its    petition    for    leave    to    appeal    from    the 
order    of    the    lower    court    granting    a    new    trial. 
This    petition    was    allowed    and    the    matter    was 
heard    and    taken    by    the    court    in    this    term.        De- 
fendant   Murlin    Bannister    did    not    join    in    the 
appeal. 


Universal,     inits    brief    and    argument, 
states    that    it    does    not    question    the    correctness    of 
the    order    granting    the    new    trial    on    the    issues    of 
negligence,     contributory    negligence,     or    causation, 
but    that    the     only    point    made     is    on    the    question    of 
agency    of    Bannister. 

It    is     contended    by    Universal    that    the 
verdicts    of    the    jury    encompassed    all    material 
questions    presented    by    the    trial    of    the     case    and 
that    the    question    of    agency    was    therefore    passed 
upon    by    the    jury    and    that    the     court    abused    its    dis- 
cretion   in    finding    that    the    verdict    of    the    jury    was 
against    the    manifest    weight    of    the     evidence     so    far 
as    the     agency    of    Bannister    for    Universal    was     con- 
cerned.       Appellant    further    contends    that    the    trial 
court's     statement    of    opinion    that    the    question    of 
agency    was    not    considered    by    the    jury    was    based 
upon    speculation. 

It    is    manifest    that    in    order    for    the    plain- 
tiffs   to    recover    against    Universal    it    was    necessary 
for    them    to    prove    not    only    the    agency    of    the    de- 
fendant   Bannister    at    the    time    and    place     in    question 
but    also    the    liability    of    the    defendant    Bannister. 
V/hen    the    jury    found    that    the    defendant    Bannister 
was    not    guilty    it    had    no    occasion,     either    by    force 
of    logic    or    law,     to    consider    the    question    of    agency. 
For    this     reason    we    do    not    agree    with    the     Appellant 
that    the     statement    of    the    lower    court    was     based    on 
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conjecture. 


It    is    well    settled    that    the    trial    court 
is    allowed    a    broad    discretion    in    the     granting    of 
new    trials.        Loucks    vs.     Pierce,     341     111.     App.     253. 
93    NE     2nd    37Z.        No    question    is    here     raised    as    to 
the    abuse     of    that    discretion    in    connection    with    the 
negligence    issue.        In    connection    with    the    question 
of    agency,     we    have    examined    the     record    and    reviewed 
the    abstract    of    the    testimony    in    this     respect    and 
find    there    was     competent    evidence    on    which    the 
jury    could    have    based    a    finding    of    agency    had    they 
found    in    plaintiffs'    favor    on    the    questions     of    negli- 
gence.       For    these     reasons     we    do    not    believe    that 
the    lower    court    committed    any    abuse    of    discretion 
in    granting    a    new    trial    as    to    both    defendants,     but 
on    the    contrary    feel    that    his    analysis     of    the     situa- 
tion   with    regard    to    the    question    of    agency    was 
correct    and    should    be    affirmed. 

Order    granting    new    trial  af  firmed. 


Publish    abstract    only. 

Culbertson,     P.     J.     and    Scheineman,     J.     Concur 
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ADOLPK    M.     3PITZNASS    and 
IRVIN    LANG, 

Plaintiffs-Appellees  , 

and    MARION    F.     BRADLEY, 

Petitioner-Appellee  , 

vs  . 

LEZERN    SAYLOR    and    RAYMOND 
MONTGOMERY,     as    County 
Commissioners    of 
Williamson    County, 
Illinois,     and 

SPENCER    D.     LORTON, 

Defendants    and    Respondents 
Appellants. 
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Appeal  from  the 
Circuit  Court  of 
Williamson  County, 
Illinois. 


CULBERTSON,  p.  j 


This    is    an    appeal    by    Appellants,     LEZERN 
SAYLOR    and    RAYMOND    MONTGOMERY,     as    County 
Ccmmissioners    of    Williamson    County,     and    SPENCER 
D.     LORTON    (hereinafter    called    defendants)    from    a 
judgment    of    the    Circuit    Court    of    Williamson    County 
entered    on    June    4,      1951,     by    which    judgment    the 
Circuit    Court    taxed    as     costs    the    expense     of    the 
report    of    trial    proceedings    ordered    by    defendants 
in    connection    with    the    appeal   by  defendants    from    the 


decree    of    the    Circuit    Court    which    was    entered    on 
June    6,     1950.     at    the    suit    of    ADOLPH    M.     SPITZNASS 
and    IRVIN    LANG    (hereinafter    called    plaintiffs).     The 
judgment    now    appealed    from    was    entered    on    the 
petition    of    MARION    F.     BRADLEY    (hereinafter    called 
petitioner),     and    was    entered    in    favor    of    plaintiffs 
and    petitioner,     in    the    amount     of    $649.07,     as    against 
def e ndan t s . 

The    original    proceedings    between    plaintiffs 
and    defendants    culminated    in    a    decree    entered 
June    6,     1950,     from    which    injunctive    decree,     defend- 
ants   had    filed    a    notice    of    appeal.       Thereafter,     a 
praecipe    for    record    was    filed    by    defendants    and 
defendants    requested    the    report    of    proceedings    in 
the    case.        The    report    of    proceedings    was    procured, 
together    with    other    portions    of    the    record,     and    the 
record,     together    with    the    report    of    proceedings, 
was    filed    in    the    Fourth    District    Appellate    Court. 
After    the    filing    of    the    record    and    abstract    and    briefs 
of    defendants,     the    appeal    to    this    Court    was    di   :s  miss- 
ed   on    motion    of    plaintiffs.        The    fee    bill    was    there- 
after   issued    by    the    Clerk    of    this    Court    and    forwarded 
to    a^tcrnsys    of    record    for    plaintiffs,     but    no    further 
steps    were    taken    in    connection    with    the    attempted 
appeal    from    the    injunctive    decree    referred    to.     The 
order    dismissing    the    appeal    was    entered    in    this 
Court    on    October    18,     1950. 

On    May    16,     1  9  5  1  ( folio  wing    the    dismissal    of 
the    attempted    appeal    from    the    injuncti   ve    decree), 
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the    petitioner,     who    is    the    official    court    reporter, 
filed    his    petition    in    the    Circuit    Court    of    Williamson 
County    in    the    case    and    asked    the    Court    to    tax    as 
costs    in    said    suit,     his    costs,     charges    and    expenses 
for    preparation    of    the    report    of    trial    proceedings. 
There    was    a    recital    in    the    petition    to    the    effect 
that    in    such    proceeding    appellants    were    ordered    by 
said    Circuit    Court    to    deposit    with    the    Clerk    of    the 
Court    an    additional    sum    of    $1,000.00    to    defray    the 
expenses,     in    addition    to    the    $500.00    supersedeas 
bond    fixed    by    the   Court,     but    that    defendants    had 
failed    to    pay    the    additional    sum    of    $1,000.00    into 
Court    as    ordered.       The    petition    of    the    reporter    to 
assess    the    costs    alleges    that    after    he    had    furnish- 
ed   the    report    of    proceedings       he     rendered    his    bill 
for    $841.07    to    defendants,     but    that    the    bill    has    not 
been    paid,     although    the    Clerk    of    the   Circuit    Court 
has    been    paid    in    full    for    the    common    law   record    in 
the    cause.       The    petitioner    alleges    that    he    is    the 
only    officer    of    the    Court    who    has    not    been    paid    his 
costs    in    full,     and    that  the    matter    was    pending    after 
the    dismissal    of    the    decree    by    the    Appellate    Court, 
and    that    the    Circuit    Court    of    Williamson    County    had 
full    power    to    enter    judgment    for    whatever    costs    were 
found    to    be    due    and    unpaid.       Upon    such    16th    day    of 
May,     I  QUI.     and    immediately    upon    the    filing    of    the 
petition,     the    Judge    of    the    Williamson    County    Circuit 
Court    entered    an    order    that    the    Clerk    notify    all 
parties    of    record    that    a    hearing    had    been    set    on    such 
petition    for    June     1,     1951. 


On    May    31,     1951    defendants    filed    in    this 
cause    their    verified    application    and    affidavit    for 
a    change    of    venue    from    the    Judge    then    presiding, 
Lloyd    M.     Bradley,     in    which    affidavit    and    applica- 
tion   for    change    of    venue,     they    requested    a    change 
of    venue    from    said    Judge    in    the    matter    of    the    hear- 
ing   upon    the    petition    of    the    Court    Reporter,     on    the 
ground    of    alleged    prejudice    against    them    of    the 
said    Judge    Bradley.       The    petition    alleged    that    the 
said    petitioner,     Marion    F.     Bradley,     is    the    court 
reporter    who    was    appointed    by     and    was    working 
under    the    direction    of    the    said    Judge    Bradley} 
that    the    petitioner,     Marion    F.     Bradley,     is    the    son 
of    the     said    Judge    Bradley;    and    that    the    defendants 
learned    for    the    first    time    on    May    29,     1951    that 
the     said    Judge    Bradley    was    going    to    hear    and 
determine    the    petition    of    the    said    petitioner, 
Marion    F.     Bradley;    that    a    different    Judge    had    been 
presiding    at    said    May,     1951     Term    of    said    Court; 
and    that    they    immediately    caused    notice    of    in- 
tention   to    apply    for    change    of    venue    from    the    said 
Judge    Br?,  d  1  e  y    to    be    given    to    the    attorney    of    record 
for    the    said    Marion    F.     Bradley;    and    that    the    applica- 
tion   and    affidavit    for    change    of    venue    was    made 
promptly    thereafter.       The    affidavit    and    applica- 
tion   wer2    properly    verified. 

On    June    1,     1951    the    affidavit    and    application 
for    change    of    venue    were    presented    to    Judge    Bradley 
prior    to    his    calling       said    petition    to    assess    costs 
for    hearing,     and    the    said    Judge    Bradley    found    that 


said    application    came    "too    late";    that    it    was    not 
made    in    good    faith,     but    merely    for    del  ay ;    and    he 
thereafter    overruled    and    denied    the    application; 
and    thereafter    denied    a    motion    to    strike    the    petition 
which    raised    grounds    to    the    effect    that    the    said 
petitioner    was    not    a    party    plaintiff    or    defendant    in 
the    cause    and    had    no    standing    in    said    cause    whatso- 
ever   for    such    petition;    and    that    the    reporter's    fees 
are    not    proper    costs,     as    a    matter    of    law,     which    may 
be    taxed    as    costs    in    the    proceeding.       Thereafter,     a 
hearing    was    had    on    the    petition,     and    Judge    Bradley, 
at    the    conclusion    of    the    hearing,     entered    judgment 
taxing    the    court    reporter's    fees    in    the    sum    of  $649.07, 
and    entered    judgment    in    favor    of    plaintiffs    and    the 
petitioner    Marion    F.     Bradley    in    such    sum,     and 
ordered    execution    thereon.       After    the    entry    of    said 
judgment    all    plaintiffs    filed    in    the    Circuit    Court    of 
Williamson    County    their    disclaimer    of    any    and    all 
interest    in    the    said    judgment    and    plaintiffs    alleged 
they    have    no    intdrest    in    the    fund    and    request    that 
no    part    of    any    costs    involved    in    the    petition    of    the 
Court    Reporter    be    assessed    as    against    them,     and 
likewise,     assert    that    they    are    nominal    parties    only. 
It    is    from    the    judgment    of    the  Circuit    Court    following 
the    petition    of    said    Court    Reporter    that    this    appeal 
is    taken, 

On    appeal    in    this    Court    defendants    contend 
that    the    Court    below    improperly       denied    the    applica- 
tion   for    change    of    venue.       A    number    of    other    grounds 


are    likewise    set    forth,     notably,     that    the    Court 
Reporter    had    no    status    in    the    proceeding    as    a 
party,     and    thai    his    claim    for    fees    and    costs    of    the 
report    of    proceedings    was    not    an    item    taxable    as 
costs    under    the    law. 

It    is    the    contention    of    petitioner    in    this    Court 
that    the    judgment    entered    in    this    cause    was    solely 
for    costs    and    therefore    is    not    appealable,     and    that 
the    appeal    should    be    dismissed,     and    that    the    fees 
of    the    official    court    reporter    for    making    the    trans- 
cript   being    required    to    be    paid    in    the    first    instance 
by    the    party    in    whose    behalf    such    transcript    is 
ordered,     should    be    taxed    as    costs    in    the    suit.       It 
is    also    the    contention    of    such    petitioner    that    the 
application    for    change    of    venue;     under    the    facts    was 
made    too    late. 

Since    the    proceeding    which    culminated    in    in- 
junctive   relief    became    final    and    since    the    reporter 
had    no    interest    in    the    subject    matter    of    such    litiga- 
tion,    his    intervention    in    the    suit    was    not    authorized 
by    law,     and    the    petiton    assessing    costs    clearly    should 
have    been    stricken    (HAASE    vs  .     HAASE,    261    111.     30; 
GROVES    vs.     FARMERS    STATE    BANK    OF     WQODLAWN , 
368    111.     35).     The    statutes    authorizing    taxing    of    ex- 
penses   a  <?    cos*-,    are    to    be    strictly    construed,     and 
such    expenses    could    be    taxed    as    costs    only    in    accord- 
ance v/ith  the  provisions  of  the  statute    (  WINTERSTEEN    vs  . 
NATIONAL.  COOPERAGE  &  WQODENWARE  CO.  ,     3  6  1    111.     9  5; 
GOUDY,     E  T    AL .     vs.     MAYBURY  ,     272    111.     54).         We 


y 


find    no    basis    in    the    statutes    or    precedents    for    allow- 
ing   the    Reporter    to    have    a    specific    recovery    for 
costs,     individually,     through    intervention    in    the    pro- 
ceeding,    since    the    statute    authorizing    the    taxing    of 
costs    specifies    that    the    cost    of    the    report    of    pro- 
ceedings   is,     in    the    first    instance,     to    be    paid    by    the 
party    ordering    the    same,     and    thereafter,     taxed    as 
costs,     (  1951    ILLINOIS    REVISED    STATUTES,       Chapter 
37.     Section   163  B). 

The    application    for    change    of    venue    was    like- 
wise   made    in    timely    fashion,     under    the    facts,     on 
grounds    of    prejudice    of    the    Circuit    Judge    as    against 
defendants,     and    the    relationship    of    father    and    son 
between    the    Judge    and    the    Official    Reporter.       The 
Court    under    the    circumstances    was    without    author  it  y 
to    enter    any    further    orders,     except    in    connection 
with    such    change,     and    the    change    of    venue    should 
have    been    granted    (1951    ILLINOIS    REVISED    STATUTES, 
Chapter      146.     Sectior    1 ;    ££X>  P  L  E    vs.     SCOTT.      ?26    111. 
327;a       Under    ;he    facts    this    case    is    distinguishable 
from    cares    where    the    sole    issue    was    the    determina- 
tion   of    costs    and    where    appeal    was    accordingly 
dismissed.        The    question    of    the     right    to    intervene, 
of    the    propriety    of    entry    of    order    on    change    of    venue, 
and    of    proceedings    pursuant    to    the    petition    of    the 
intervening    court    reporter,     were    all    matters    for 
determination,     and    furnished    a    proper    basis    for 
appeal. 


In     view    of    the    conclusions    of    this    Court    the 
order    and    judgment    of    the    Circuit    Court    of 
Williamson    County    on    the    petition    of    the    said 
Marion    F.     Bradley    is    hereby    reversed. 

Re  versed. 

Bardens,     J.,     and    Scheineman,     J.,     concur. 
(Publish  in  Abstract  only) 
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FOURTH  DISTRICT  OF  ILLINOIS 
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Gen.  No.  10%2k, Agenda  No.  28. 

IN  THE      C  A  r'r 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT. 
OCTOBER  TERM,  A.  D.  1951. 


FRANCKE  ERICKSEN  d/b/a  ) 

PRANCKE  ERICKSEN  AND  CO.,  ) 

Appellant,  )   Appeal  from  the 

(   Circuit  Court  of 

vs*  {   DuPage  County. 

CHARLES  H.  HOLDEK ,  et  al.,  ) 

Appellees.  ) 


WOLFE,  —  J. 

Francke  Ericksen  doing  business  as  Francke  Ericksen 
and  Comps.ny,  filed  a  claim  to  enforce  a  Mechanic's  Lien  in 
the  Circuit  Court  of  DuPage  County  against  the  property  of 
Charles  H.  Holden  and  Caroline  Holden.  The  Holdens  had  con- 
tracted with  Oscar  Tonnesen  who  is  a  general  contractor,  to 
build  them  a  nevx  home.  The  Ericksens  were  in  the  painting 
business  and  had  a  subcontract  to  do  this  work  on  the  Holden 
house.  The  contract  between  the  Holdens  and  Tonnesens  was  for 

v. 

a  completed  house  for  $26,300.00.  The  outside  was  to  have  three 
coats  of  paint  and  the  Inside  Wo. 

The  case  was  referred  to  the  master  in  chancery  to 
hear  the  testimony,  and  file  his  conclusions  both  of  law  and 
fact.  He  reported  to  tho  Court  that  the  house  had  been  completed 
in  May  19i}-9;  that  on  the  16  th  day  of  August  191-1.9  the  Ericksens 
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went  upon  the  premises  and  did  some  painting  on  the   shutters 
of  the  house.     Before  this  the  Ericksens  had  had  a  conversation 
with  Mrs.   Holden  and  she  told  them  that  the  house  was  completed 
and  there  was  nothing  further  for  them  to  do,  but  Ericksen  sent 
a  man  to  the  Holden  property  and  had  him  apply  some  paint   upon 
the  shutters;  how  much  does  not  appear  from  the  evidence. 

On  August  19,  19lj-9,   the  Ericksens  filed  their  claim 
for  a  Mechanic's  Lien  against  the  Holden  property.      On  August 
17th  Oscar  Tonnes en  was  declared  a  bankrupt  and  on  the  same 
day  a  notice  of  the   same  was  sent   to  the  Ericksens,  but   it  is 
claimed  that  it  did  not  reach  Ericksen  until  after  the  painting 
xras  done  to  the  shutters.     Mrs.  Holder;  also  told  Ericksen  that 
the   job  was  completed  and  that  his  workmen  could  not  come   upon 
the  place. 

The  Court   sustained  the  master's  report  and  entered 

0 
a  judgment  denying  the  plaintiff  a   lien  as  prayed  for  in  the 

petition,   and  the  case  was  brought  to  this  Court  for  a  review. 

The  master  who  sees  and  hears  the  witnesses  testify,  his   findings 

has  considerable  weight  both  with  the  trial  Court  and  the  Court 

of  review  in  passing  upon  the  facts.     Prom  a  review  of  the 

evidence,   it  is  our  conclusion  that  it   sustains  the  master's 

findings.     As  before   stated  how  mueh,   or  the  value  of  the        fj 

painting  that  was  done  on  August  the  18th,   does  not  appear     I' 

from  the  record. 

The  evidence  fairly  supports  the  master's  conclusion 

that  the  work  was  completed  on  May  6,   19^-9,  and  the  plaintiff 

had  delayed  too  long  in  filing  his   claim  for  a  Mechanic's  Lien, 

therefore  we  find  that  the    judgment  of  the  trial  court  should 

be  affirmed. 

Judgment  affirmed. 
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IN  THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT. 
OCTOBER  TERM,  A.  D.  19^1. 
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HIGO  CHITJIAN, 

Appellant  (Plaintiff), 


vs. 


BETTY  BUCHOLZ} 

and  ALBERT  HULQUIST,    individually 
and  trading  as  AL'S  WHITE  HOUSE, 
Appellees    (Defendants). 


Appeal  from  Judgment 
of  Circuit  Court 
Me Henry  County. 


WOLFE, —   J. 

This  is  an  appeal  from  the  order  of  the  Circuit  Court 
of  McHenry  County,  instructing  the  jury  to  find  the  defendant 
not  guilty  in  a  personal  injury  suit.   It  appears  that  Higo 
Chitjian  was  riding  as  a  guest  in  the  automobile  of  Betty 
Bucholz  and  that  Betty  Bucholz  became  sleepy  and  drowsy  while 
driving,  and  lost  control  of  the  car  and  Higo  Chitjian  was 
injured.  The  complaint  charges  that  the  defendant  was  guilty 
of  willful  and  wanton  conduct  which  was  the  cause  of  the  injuries 
to  the  plaintiff. 

Considerable  evidence  was  heard  on  behalf  of  the  plain- 
tiff and  there  was  no  dispute  but  that  Betty  Bucholz,  while 
driving  the  car,  momentarily  dozed  off  and  the  car  hit  some 
gravel,  ran  onto  a  bank  and  that  Chitjian  was  injured.  At  the 
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close  of  the   evidence,    the   defendants  made  a  motion  for   a  dir- 
ected verdict,   which  the   Court   sustained,    and   directed  the    jury 
to  find  the  defendants  not  guilty.     The    jury  so  found.      The  Court 
entered   judgment  against  the   plaintiff.      It  is   from  this    judgment 
that   this  appeal  has  been  perfected. 

It  is  contended  by  the  appellant  that  the  question  of 
whether  the  defendant  was  guilty  of  willful  and  i^anton  conduct 
in  driving  while  asleep,  or  her  eyes  were  closed  and  permitting 
her  automobile  to  go  off  the  road  on  the  left-hand  side  of  the 
highway,  and  crashing  into  a  ditch  and  injuring  the  plaintiff, 
is  a   question  of  fact  that  should  have  been  submitted  to  a    jury. 

It  is   a  well-settled  proposition  of  law  that  in  consider- 
ing a  motion  for   a  directed  verdict   only  the  evidence   submitted 
on  behalf   of  the  plaintiff  can  be  considered,   and  if    there  is    any 
evidence   tending   to   show  that  the   defendant  was  guilty  of   willful 
and  wanton  conduct  that  would  entitle  the  plaintiff  to  recover, 
the  Court  cannot   properly  take   the  case   from  the    jury,   but   must 
submit  these  questions  of  fact  to   it    for  its  consideration. 

The   same   question  was  presented  to  this  Court   in  the 
case   of  Secrist  vs.   Raffleson,    326  111.  App.   J4.89.     We  there 
held  that  the  case  was  properly  submitted  to  the    jury  and  sus- 
tained the  verdict  and   judgment.     We  cited  the   cases  of   Tennes 
vs.   Tennes,    320   111.  App.   19;   Marks  vs.   Marks,    308   111.   276; 
Barmann  vs.   McConachie,   289   111.  App.   196.      These  cases  are  all 
very  similar   to  the   one   in  question  and  involved  the  question 
of  the   driver  of  the   automobile  falling  asleep  and  losing  control 
of  his  auto   and  injuring    the  plaintiff.     These  cases  all  held 
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that  such  conduct  constituted  willful  and  wanton  misconduct, 
as  defined  hy  our  Injuries  Act  Statute. 

Prom  a  review  of  the  evidence  as  abstracted,  it  Is  our 
conclusion  that  there  was  sufficient  evidence  of  willful  and 
itfanton  misconduct  on  the  part  of  the  defendant  to  go  to  the 
jury  for  their  consideration,  and  the  Court  erred  in  instructing 
the  jury  to  find  the  defendants  not  guilty.  The  case  is  reversed 
and  remanded  to  the  Circuit  Court. 

Reversed  and  remanded. 
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SOSD  DISTRICT 
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ARTHUR    •TLSON,  ) 

Plaintiff- Appellant, ) 


vs. 


) 

KANKAKCS  DAILY  JOURNAL  COMPANY,    ) 
a  corporation,  ) 

Defendant- Appellee. ) 


Appeal  from  the 
Circuit  Court, 

Kankakee  County, 


ANDERSON  —  J. 

,'rthur  ifilson,  plaintiff-appellant,  filed  his  suit  for  libel  against 
the  Kankakee  Daily  Journal  Company,  defendant-appellee,  in  the  Circuit  Court 
of  Kankakee  County.  On  motion  to  dismiss  the  complaint,  the  trial  court 
dismissed  the  same  finding  that  the  alleged  libelous  language  as  averred  in 
the  complaint  was  not  libelous.  The  plaintiff-appellant  elected  to  stand 
on  the  complaint,  and  this  appeal  follows. 

Arthur  Wilson,  the  appellant  herein,  at  or  about  the  time  the 
instant  case  was  filed,  filed  his  suit  for  libel  against  the  United  Press 
."ssociation  in  the  Circuit  Court  of  Cook  County,  The  libel  alleged  to  have 
been  committed  by  the  United  Press  Association  consisted  of  the  publication 
of  the  same  article  that  was  published  in  the  instant  case,  and  rrublished 
in  the  same  newspaper,  the  Kankakee  Daily  Journal  Company.  The  article 
was  prepared  by  the  United  Press  Association,  aid  sent  to  various  newspapers 
in  the  ^tate  of  Illinois  for  publication,  including  the  Kankakee  Daily 
Journal  Company  at  Kankakee,  Illinois, 
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The  trial  judge  In  the  United  Press  Association  case,  on  motion 
to  strike  the  complaint,  struck  the  complaint  as  not  stating  a  cause  of 
action,  and  the  plaintiff  elected  to  stand  on  his  complaint,  judgment  being 
entered  to  dismiss  the  J&ult  at  plaintiff's  costs.  From  this  ruling  an 
appeal  was  taken  by  "rthur  Milson  to  the  Second  Division  of  the  Illinois 
Appellate  Court  for  the  First  District.  The  Appellate  Court  of  the  First 
District  decided  that  the  trial  court  was  correct  in  di&missing  the  com- 
plaint, and  affirmed  the  judgment  of  the  trial  court.  This  case  is  entitled 
Wilson  vs.  United  Press  Assoc.,  and  is  reported  in  3U3  111.  App.  233.  The 
Supreme  Court  denied  leave  to  appeal  (3i»lt  111.  App.  ii).  The  alleged  libel    l\ 
in  both  cases  is  identical;  Its  publication  is  admitted  in  both  cases, 

Arthur  V.  .vilson  in  the  instant  case  and  the  United  Press  ssoc. 
case,  supra,  admitted  that  all  the  facts  in  the  article  were  true  except 
that  he  had  ever  served  any  time  in  the  penitentiary.  It  was  admitted  that 
he  had  been  out  on  bail  pending  the  writ  of  error  sued  out  to  review  his 
conviction  in  the  Supreme  Court.  He  urged  in  the  United  Press  Association 
case  and  in  this  case  that  this  misstatement  that  he  had  been  in  the  peni- 
tentiary was  libelous  per  se.  The  Appellate  Court  of  the  First  District 
in  the  United  Press  Association  case,  supra,  stated  that  the  Press  Associa- 
tion had  correctly  reported  -fee  news  item  that  Arthur  ilson  had  been  im- 
properly convicted  and  had  been  granted  a  new  trial.  They  further  stated 
that  whether  or  not  he  was  serving  his  sentence  or  was  free  on  bail  was  of 
secondary  importance,  and  that  the  United  Press  release  and  the  Kankakee 
Daily  Journal  dispatch,  as  a  matter  of  fact,  constituted  accurate  reportage 
of  the  Supreme  Court  opinion.  The  Appellate  Court  of  the  First  District 
held  in  substance  that  the  plaintiff,  Jilson,  under  the  admitted  facts, 
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could  not  be  injured  by  the  erroneous  statement  that  he  was  serving  a  sen- 
tence in  the  penitentiary  pending  his  appeal,  and  therefore  the  complaint 
in  libel  did  not  state  a  cause  of  action. 

It  is  our  opinion  that  the  reasoning  and  the  law  as  announced  in 
the  United  Press  Association  case,  supra,  are  correct  and  should  be  followed 
here.  The  trial  court  was  correct  in  dismissing  the  complaint,  and  the 
judjpient  of  the  trial  court  should  be  affirmed. 

Accordingly,  the  judgment  of  the  trial  court  in  the  instant  case 
should  be  and  is  affirmed. 

Judgment  affirmed, 
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Agenda  No.  15 


IN  T_TE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
OCTOBER  TERM,  1951 


Petitioner- Appellant, 


vs. 


BO/iRD  OF  FIRE  AND  POLICE  COMMISSIONERS 
OF  THE  CITY  OF  PEORIA,  ILLINOIS,  a 
Municipal  Corporation;  JOHN  :I. 
MCCARTHY,  JR.,  IRA  JOHNSTON,  CAMERON 
C.  HTMESTON,  BOARD  OF  TRUSTEES  OF 
THE  FIREMEN'S  PENSION  FUND,  S.  PAUL 
FERRIN,  FRANCIS  NASH,  ELSIE  B. 
ARENb-S,  DAN  P.  DONAHUE,  JOHN  CHRIS- 
TIAN, EMMETT  J.  DUN'-E,  CHARLES  M. 
CONNELLY,  RUDOLPH  F.  KNEER, 
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Appeal  to  the  Appellate  Court 
of  Illinois,  Second  District, 
from  the  Circuit  Court 
of  Peoria  County, 
Illinois. 
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ANDERSON  —  J. 

On  May  11,  19UO,  in  the  Circuit  Court  of  Peoria  County,  James  Rice, 
petitioner  and  appellant  herein,  by  his  attorney,  George  a7.  Sprenger,  filed 
his  petition  for  a  writ  of  certiorari  directed  against  the  Board  of  Fire 
and  Police  Commissioners,  City  of  Peoria,  Illinois,  respondents  and  appel- 
lees, alleging  he  had  been  unlawfully  discharged  as  a  Fireman  for  the  City 
of  Peoria.  On  May  22,  19l*0,  the  respondent  filed  a  motion  to  quash  the 
petition.  In  19h6,  petitioner,  by  his  then  attorney,  George  tf.  Sprenger, 
asked  and  obtained  leave  of  court  to  file  an  amended  complaint.  This  was 
never  filed.  On  December  22,  19ll9,  Cassidy,  Sloan,  and  Crutcher  entered 
their  appearance  as  attorneys  for  the  plaintiff,  and  obtained  leave  of  court 
to  file  an  amended  petition  instanter.  On  January  13,  1950,  the  respondents 
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filed  their  motion  to  dismiss  the  first  amended  petition  for  the  reasons 
assigned  in  their  former  motion  to  dismiss  and  for  the  further  reason  that 
the  petitioner  has  been  guilty  of  laches.  The  Board  of  Trustees  of  the 
Firemen's  Pension  Fund,  who  were  made  additional  parties  respedent  in  the 
first  amended  complaint,  filed  a  like  motion  to  dismiss  on  February  2U,  1°50. 
On  April  10,  1950,  the  petitioner  by  his  present  attorneys,  obtained  leave 
of  court  and  filed  an  answer  to  the  motions  of  the  respondents  to  dismiss. 
On  February  16,  1951,  the  petitioner,  over  objection  of  respondents'  counsel, 
was  granted  leave  and  filed  on  that  date  his  second  amended  petition  for 
a  writ  of  certiorari.  The  court  ordered  that  all  motions  previously  filed 
by  any  and  all  of  the  defendants  should  stand  as  motions  against  the  second 
amended  petition.  On  March  16,  19$1,  the  trial  court,  after  a  hearing  on 
the  petitions  and  the  motions,  entered  an  order  quashing  the  original  peti- 
tion and  the  first  and  second  amended  petitions  for  the  ?/rit  of  certiorari. 
James  Rice,  petitioner- appellant,  has  appealed  from  these  orders. 

It  is  unnecessary,  except  for  the  question  of  laches,  hereafter  dis- 
cussed, to  analyze  and  discuss  the  sufficiency  of  the  original  and  first 

amended  oetitionsfor  the  writs  of  certiorari,  as  the  oetitioner,  by  obtain- 

V 
ing  leave  of  court  to  file  his  second  amended  petition,  in  legal  effect, 

has  abandoned  the  other  petitions. 

The  second  amended  petition  alleges  in  substance  that  prior  to  19li0 
the  petitioner  was  employed  as  a  fireman  by  the  City  of  Peoria,  having  passed 
an  examination  given  him  by  the  Board  of  Fire  and  Police  Commissioners  of 
the  said  city.  In  1937,  after  having  been  let  out  of  the  department,  he 
was  appointed  and  qualified  as  a  fireman.  Petition  further  alleges  that 
about  March  1$,  19^0,  without  his  being  present  and  without  written  charges 
being  filed  against  him,  the  Board  of  Fire  and  Police  Commissioners,  respon- 
dents herein,  held  a  hearing  as  to  whether  or  not  he  should  be  discharged; 
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that  the  hearing  was  continued  to  April  2,  19^0,  and  still  no  written  charges 
were  filed  or  made  against  him,  but  he  appeared  at  the  hearing  and  was 
questioned  by  the  commissioners,  and  from  such  questioning  he  learned  that 
the  inquiry  was  whether  or  not  he  had  been  drinking  on  duty  on  February  21, 
19l0j  that  on  -April  13,  19l*0,  he  received  a  letter  from  the  Board  stating 
he  was  dismissed.  Petitioner  further  alleges  that  the  meetings  above  men- 
tioned were  so  conducted  that  he  had  no  opportunity  to  have  the  substance 
of  the  rules  governing  his  trial  preserved;  that  he  was  denied  a  fair  hearing; 
denied  an  opportunity  to  be  heard  in  his  own  defense;  and  that  the  com- 
mission at  the  said  hearings  admitted  incompetent,  hearsay  testimony,  and 
refused  to  admit  competent  evidence  offered  by  him.  Petitioner  further 
alleges  that  he  was  not  guilty  of  the  charges;  that  the  commission  was 
without  jurisdiction;  and  that  they  illegally  discharged  him.  The  petition 
further  states  the  names  of  the  present  members  of  the  Board  of  Fire  and 
Police  Commissioners.  Rice  further  avers  that  he  has  a  substantial  interest 
in  the  Firemen's  Pension  Fund  of  the  Gity  of  Peoria,  and  that  the  trustees 
of  the  said  fund,  who  are  also  made  respondents  to  this  petition,  refuse 
to  recognize  any  interest  he  has  in  the  funds.  Petition  further  prays 
that  a  writ  of  certiorari  issue,  directing  all  the  respondents  to  bring 
into  court  the  record  of  the  proceedings  of  the  commission;  that  the  record 
of  the  proceedings  be  set  aside;  and  that  the  trustees  of  the  pension  fund 
be  required  to  reinstate  the  petitioner.  The  rights  of  petitioner  for 
reinstatement  stem  from  the  provisions  of  the  statute  (111.  Rev.  Stat.  19^9, 
chap.  2li,  par.  1U-11)  in  force  in  19^0. 

The  answer  to  the  motions  of  the  respondents  to  diamiss  the  second      1 I 
amended  petition  is  in  substance  as  follows.  It  alleges  that  after  the 
petitioner  was  discharged  by  the  city,  he  retained  George  '■■!.   Sprenger  as 
his  attorney  and  he  filed  the  first  petition  for  the  writ;  that  thereafter 
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George  ¥.  Sprenger  on  numerous  occasions  negotiated  with  the  City  in  attempt- 
ing to  reach  a  settlement  with  them;  that  from  19k0  until  19h7  Sprenger 
was  ill  and  incapacitated  to  carry  on  the  practice  of  law;  that  in  19U7 
petitioner  discharged  Sprenger  and  consulted  and  employed  Cassidy,  Sloan, 
and  Grutcher  as  his  attorneys;  that  Mr.  Crutcher,  a  member  of  the  firm, 
negotiated  with  the  then  corporation  counsel  on  at  least  twelve  or  fifteen 
occasions,  trying  to  settle  the  case;  that  the  negotiations  were  carried 
on  in  19h7,   19l±3,  and  the  early  part  of  19U9;  that  in  the  early  part  of 
19^9  the  corporation  counsel  declined  to  further  discuss  the  case,  pending 
a  change  in  the  City's  administration;  that  after  the  change  of  administra- 
tion Crutcher  consulted  with  the  then  corporation  counsel,  appeared  before 
one  of  the  defendant's  boards,  and  discussed  settlement  at  some  length; 
that  he  had  had  various  conferences  with  the  corporation  counsel  of  the 
City  of  Peoria,  and  that  just  proposals  of  settlement  were  made  and  considered. 
Finally  late  in  December,  19u9,  he  decided  that  the  matter  could  not  be 
settled.  .After  it  became  apparent  that  a  settlement  could  not  be  reached, 
the  motions  to  which  this  is  an  answer  were  filed.  Petitioner  in  his  answer 
further  stated  that  he  never  at  any  time  abandoned  the  prosecution  of  the 
proceedings,  nor  did  his  attorney  abandon  them.  At   all  times  he  and  his 
attorney  and  representatives  of  the  City  of  Peoria  intended  to  bring  this 
matter  to  a  hearing  if  it  was  impossible  to  obtain  settlement.  This  answer 
is  verified  by  the  affidavit  of  Stanley  If,  Crutcher,  his  attorney. 

The  question  presented  here  is  does  the  second  amended  petition,  con- 
sidered with  the  answer  to  the  motion  to  dismiss  the  petition,  state  a 
cause  of  action?  No  return  was  filed  by  the  respondents,  no  evidence  heard 
by  the  court;  so  the  cause  of  action  of  the  petitioner  must  stand  or  fall 
on  the  pleadings.  In  order  to  determine  this  question  it  is  necessary  to   \\ 
analyze  the  second  amended  complaint,  and  the  answer  filed  by  the  petitioner 
to  the  motion  to  dismiss  the  same.  It  is  elementary  and  needs  no  citation 
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of  authority  that  the  party  who  files  a  aotion  to  dismiss  a  petition  or 
complaint,  admits  all  facts  well-pleaded  to  be  true.  No  motion  to  dismiss    / 
or  strike  the  answer  of  the  petitioner  was  made,  and  for  the  same  reasons 
all  facts  well-plesded  in  the  answer  are  likewise  admitted  to  be  true. 

fppellees  urge  in  their  argument  that  the  first  amended  petition  was 
not  sworn  to,  and  therefore  was  insufficient.  This  is  immaterial,  as  the 
proceedings  are  being  determined  on  the  sufficiency  of  the  second  amended 
complaint,  which  was  verified.  Appellees  contend  for  various  reasons  that 
the  original  petition  and  first  anended  petition  were  not  sufficient.  These 
propositions  need  not  be  considered  for  the  reasons  above  announced.  There 
is  some  question  urged  by  appellees  that  the  board  as  a  board  is  an  improoer 
respondent.  This  would  not  be  ground  for  dismissing  the  petition,  but  only 
for  dismissing  the  misjoined  party  on  proper  motion.  (Hitchcock  vs.  Reynolds, 
273  111.  Apo.  8fi*») 

The  second  amended  complaint  alleges  that  the  petitioner  was  a  de  jure 
officer?  so  the  motion  to  quash  raised  by  appellees  on  the  ground  that  he 
was  not  a  de  jure  officer  is  not  tenable.  (Reed  vs.  City  of  Peoria,  318 
111.  App.  271.) 

It  is  our  opinion  for  the  above  reasons  that  all  other  objections  to 
the  proceedings  as  urged  by  the  appellees  except  the  question  of  laches  are 
without  merit. 

The  most  Important  question  to  be  solved  is  whether  or  not  the  second 
amended  petition  should  have  been  dismissed  on  the  ground  of  laches  for 
want  of  diligence  in  prosecuting  the  same.  The  lav;  is  well  settled  in  this 
"tate  that  a  petition  for  a  writ  of  certiorari  to  restore  a  public  official 
alleged  to  have  been  wrongfully  discharged  who  is  under  civil  service  must 
be  f'led  in  the  proper  court  by  the  person  injured  within  six  months  from 
the  date  of  his  alleged  unlawful  discharge  unless  the  delay  is  satisfactorily 
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explained.  The  court  in  its  discretion  may  refuse  to  grant  the  writ  or 
may  quash  the  '.frit  if  it  appears  that  it  has  not  been  filed  in  such  time. 
(Kenneally  vs.  City  of  Chicago,  220  111.  k%;   City  of  Chicago  vs.  Condell, 
22U  111.  595;  Blake  vs.  Lindblom,  225  111.  555j  People  vs.  Burdette,  285  111. 
l|3j  Carroll  vs.  Houston,  3hl  111.  531;  and  Connolly  vs.  Upham,  3l*0  111.  *pp.  33?) 

Thus  in  City  of  Chicago  vs.  Condell,  supra,  where  two  years  elapsed 
from  the  time  of  the  allegod  wrongful  discharge  and  the  filing  of  the  peti- 
tion for  certiorari,  and  where  the  petitioner  sought  to  avoid  the  above  rule 
on  the  ground  that  he  had  consulted  an  attorney  who  told  the  petitioner  that 
he  had  no  remedy,  the  court  held  the  writ  should  have  been  quashed  and  the 
petition  dismissed.  The  court  says  on  page  5?3  of  the  opinion! 

"But  where  a  detriment  or  inconvenience  to  the  public  will  result, 
the  party  is  required  to  account  speedily  in  making  his  application.  Any 
unreasonable  delay  will  warrant  the  refusal  of  the  writ," 

The  doctrine  of  laches  may  be  applied  to  certiorari  proceedings  although  / 
it  is  an  action  at  law,  (Schultheis  vs.  City  of  Chicago,  2b0  111.  167.) 

Other  reasons  why  the  writ  may  be  denied  or  quashed  in  the  discretion 
of  the  court  i;here  the  petitioner  has  delayed  unreasonably,  are  that  public 
detriment  or  inconvenience  may  result  in  the  issuance  of  the  writ  or  its 
failure  to  quash  the  same  (Carroll  vs.  Houston,  supra),  or  that  due  to  the 
delay,  trie  petitioner  may  cause  the  municipality  financial  loss  by  reason 
of  the  fact  that  his  office  has  been  filled  by  another  party  who  is  receiv- 
ing salary  for  it,  and  that  the  municipality  may  be  required  to  reimburse 
the  wrongfully  discharged  party  for  services  which  he  has  never  performed, 
and  thereby  cause  serious  financial  difficulty  to  the  municipality,  (Carroll 
vs.  Houston,  supra;  and  Connolly  vs.  Upham,  supra.) 

These  rules  of  law  as  announced  by  the  above  cases  have  little  applica- 
tion to  the  question  of  laches  or  lack  of  diligence  in  the  prosecution  of 
the  suit  in  the  instant  case,  as  in  all  of  them  the  petition  was  not  filed 
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within  the  time  prescribed  by  the  law.  In  the  instant  case  the  original 
petition  was  filed  within  the  six  month  period,  and  the  reason  assigned  why- 
it  should  be  dismissed  for  laches  is  for  want  of  diligent  prosecution. 
There  is  authority  for  the  proposition  that  the  petition  itself  must  be 
prosecuted  diligently  or  it  may  be  dismissed  on  motion  of  the  respondents. 
(Ill  Corpus  Juris  Secundum,  page  263.)  This  question  has  never  been  decided 
by  our  Supreme  Court  but  has  been  mentioned  by  them  in  People  vs.  Burdette, 
supra,  and  Carroll  vs.  Houston,  supra.  The  court  uses  the  identical  language 
in  both  opinions  and  in  the  Houston  case,  on  page  537,  the  court  says: 

"The  authorities  seem  to  hold  that  the  common  law  writ  of  certiorari 
may  be  quashed  for  failure  to  prosecute  it  with  diligence  even  after  the 
return  is  filed,  citing  cases." 

These  statements  by  the  court  are  dicta  as  in  neither  one  of  them  was 

it  necessary  to  decide  this  question  as  the  petitions  themselves  in  each 

case  had  not  been  filed  within  the  six  month  period.  Even  admitting  that 

the  above  propositions  of  law  are  the  law,  it  does  not  aid  the  appellees 

under  the  pleadings  in  this  case.  The  question  of  laches  or  failure  to 

prosecute  dilligently  are  affirmative  defenses.  The  appellees  have  urged 

them  in  their  motion  to  dismiss.  The  burden  would  be  upon  them  to  prove  them. 

The  original  petition  and  the  amended  petition  do  disclose  the  dates  upon 

which  they  were  filed.  As  a  matter  of  law  it  cannot  be  said  that  the  fact 

that  the  various  petitions  were  filed  between  19k0   and  1950  and  no  hearings 

J 
were  had  upon  them,  would  of  itself  constitute  laches  by  lack  of  diligence 

in  failure  to  prosecute  the  suit.  The  time  element  alone,  which  is  all  the 

guide  we  have  in  this  petition,  would  not  prove  the  defense  of  laches. 

There  might  be  many  reasons  for  the  delay  in  the  prosecution  of  the  suit. 

Besides  the  petition  in  this  case  we  have  the  answer  of  the  petitioners 

to  the  motion  to  dismiss,  which  stands  uncontroverted  and  admitted  to  be 

true.  No  motion  was  made  to  strike  the  same,  and  it  stands  as  part  of  the 
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pleadings  in  this  cause.  This  answer,  rivinp  it  full  weight  as  it  is  entitled 
to  be  riven,  sets  up  various  reasons  why  the  hearinc  of  the  petitions  was 
delayed.  The  answer  discloses  that  the  delay  was  caused  in  part  at  lea^t 
by  agreement  with  the  respondents ;  that  at  all  times  the  parties  were  attempt- 
ing to  settle  the  cause  of  action;  and  that  the  petitioner  never  intended 
to  abandon  his  suit.  Sifcila  it  is  true  it  was  the     ->f  the  petitioner  to 
prosecute  his  original  suit  with  diligence,  the  delay  is  t  le  whea  it 

was  induced  by  the  adverse  party.  It  cannot  be  taken  advantage  of  :"  hta 
when  he  has  in  part  at  least  contributed  to  it.  (?1   Corpus  Juris  ?h3.) 

While  it  is  debatable  whether  it  is  as  much  the  duty  of  the  plaintiff 
to  prosecute  his  suit  as  it  is  the  defendant  to  obtain  a  ruling  on  a  motion 
to  dismiss,  under  the  allegations  of  the  petition  and  the  answer,  it  is     v 
apparent  that  the  delay  was  occasioned  b  all  the  parties  to  the  suit.  If 
appellees  desired  to  have  the  suit  heard,  they  should  have-  done  what  was 
required  of  them  toward  that  end.  (  ,nlev  vs.  *pley#  328  111.  5-R?;  Leonard 
vs  C-arland,  2$2   jll,  300.) 

The  question  of  vhat  may  constitute  laches  by  failing  to  prosecute  a 
lawsuit  *ith  diligence  dependa  apon  the  facts  of  aaeh  particular  case. 
Tliis  court,  la  Svela  vs.  Slew^  ?%   m.  app,  <l£ ,  on  page  ??0,  in  discuss* 
lag  this  question  says,  after  reviewing  certain  eas<  i 

"It  is  the  duty  of  a  complainant  to  prosecute  his  suit  with  diligence 
and  if  there  is  unreasonable  delay  his  bill  ought  to  be  dismissed,  but  the 
purpose  of  courts  and  of  the  law  is  to  accomplish  justice,  and  to  give  every 
litigant  an  opportunity  to  nresent  his  cause-  if  he  has  not  been  ?uilty  of 
such  negligence  as  to  forfeit  his  riftht." 

Appellees  contend  that  since  the  original  petition  and  the  first  amended 
petition  did  not  state  a  cause  of  action,  there  was  no  valid  petition  for  a 
writ  of  certiorari  filed  until  the  second  amended  petition  was  filed,  and 
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this  was  filed  too  late.  This  contention  is  without  merit.  The  Civil 
^ractioe  Act  (111.  Rev.  "tat.  19S>1,  chap.  110,  par.  12£)  applies  to  certiorari 
proceedings.  Section  U6  of  the  Practice  /ct  (111.  ?.ev.  ""tat.  1951,  chap.  110, 
par.  170)  provides  in  substance  that  amendments  to  pleadings  shall  not  bar 
actions  by  limitation  if  the  attended  pleadings  grow  out  of  the  same  transac- 
tion and  that  such  amendment  shall  be  held  to  relate  back  to  the  date  of  the 
filijig  of  the  original  pleading  amended.  The  above  mentioned  provisions 
of  the  Practice  'ct  require  us  to  hold  that  this  contention  of  the  appellees 
is  untenable. 

In  oar  opinion  the  second  amended  petition  considered  with  the  answer 
stated  a  cause  of  action,  and  the  trial  court  waa   unwarrented  in  dismissing 
it.  The  question  o£  whether  or  not  the  evidence  on  a  hearing  would  show 
that  the  petitioner  was  gu"lty  of  laches  la  not  vigilantly  prosecuting  his 
3uit  is  a  question  to  be  determined  from  such  evidence,  but  cannot  be  deter- 
mined from  the  pleadings  here. 

The  orders  and  judgments  of  the  trial  court  dismissing  the  petitions 
were  erroneous  and  without  foundation  in  law,  and  the  said  judgments  and 
orders  are  reversed  and  the  cause  remanded  to  proceed  in  such  manner  not 
inconsistent  with  the  opinion  of  this  court. 

Cause  reversed  and  remanded  with  directions. 
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APPELLATE  COURT  OF  ILLINOIS 
rSCT!D  DISTRICT 
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3  45I.A.  479 


PEOPLE  DP  BBS    T'Tr  3?  Itl  ,  ) 

Defendant  in  Error,)    Writ  of  Error  to  the 

vs.  )      County  Court  of 

) 

FRANK  ALLEN,  )         .innebago  County 

Plaintiff  in  Error.) 


JERSON  —  J. 

This  case  comes  to  this  court  on  appeal  ttNm  the  County  Court  of 
Innebago  County.   Je  are  of  the  opinion  that  the  proper  method  of  review 
herein  is  by  writ  of  error  and  that  appeal  has  oetm  improvidently  employed. 
However,  no  objections  have  been  raised  by  opposing  party  or  by  counsel  to 
the  bringing  of  the  case  here  on  appeal.  The  issues  in  the  case  sufficiently 
appear  upon  the  record  before  this  court,  Thersfore,  under  rule  23  of  the      1/ 
Supreme  Court  of  Illinois  (111.  Rev,  Stat.  l?Sl,  chap.  110,  par.  259.23),  this 
case  will  be  considered  as  if  the  proper  method  of  review  had  been  employed. 

The  plaintiff  in  error,  Frank  lien,  baced  on  an  information  filed 
by  the  tate's  ttorney  end  a  plea  of  not  guilty,  was  found  guilty  by  a  verdict 
of  a  jury  of  violating  111.  Rev,  Stat.  19h9,   chap.  33,  par.  h39.     T-l®  statute 
provides  a  penalty  against  any  person  who  shall  intentionally  damage  the  motor 
vehicle  of  another  without  the  permission  of  the  owner.  The  jury  imposed  a 
fine  of  $200,00  and  further  fixed  Allen's  punishment  at  1 33  days  confinement 
in  the  county  jail,   *t  close  o£  the  People's  case  the  defendant  filed  his 
written  motion  with  appropriate  instruction  attached,  asking  the  court  to 
instruct  the  jury  to  find  the  issues  for  the  defendant.  This  motion  and 
instruction  was  refused.  Motions  to  set  aside  the  verdict  and  for  a  new 
trial  were  filed,  argued,  and  denied  by  the  trial  judge,  who  then  imposed 
sentence  in  conformity  with  the  verdict  of  the  jury  and  the  plairtiff  in 
error,  hereinafter  referred  to  as  the  defendant,  appealed.  The  errors 
wMnh  the  defendant  assirtned  to  obtain  a  reversal  of  the  ludr-raent  are  as 
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follows:  the  information  is  fatally  defective  and  void;  the  evidence  did  not 
prove  the  defendant  guilty  beyond  a  reasonable  doubt;  and  the  court  erred  in 
granting  certain  instructions  tendered  to  the  court  by  the  people. 

The  information  on  which  this  Criminal  Prosecution  is  based  alleges: 

" that  one  Frank  Allen  late  of  said  County  of  Winnebago 

and  State  of  Illinois,  on  the  17th  day  of  November,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fifty,  at  and  within  the  said  County  of  Winnebago, 
in  the  State  of  Illinois,  aforesaid,  unlawfully  and  wilfully,  intentionally 
and  without  authority  from  the  owner  did  damage  the  accessories,  equipment, 
appurtenances  and  attachments,  to  wit,  the  window  glass  of  a  certain  motor 
vehicle  to  wit  19li0  Packard  without  permission  of  the  owner  thereof  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided  and  against  the 
peace  and  dignity  of  the  same  people  of  the  State  of  Illinois." 

No  motion  to  quash  the  information  was  made  by  the  defendant  prior 
to  trial.  The  defendant  did  not  allege  or  claim,  in  his  motion  to  set  aside 
the  verdict  and  for  a  new  trial,  that  the  information  was  void. 

The  criminal  statute  on  which  the  information  is  based,  111.  Rev. 
Stats.,  19lt9,  chap,  33,  par.  1*39,  supra,  provides  in  part:  " to  inten- 
tionally cut,  mark,  scratch  or  damage  the  chassis,  running  gear,  body,  sides, 
top,  covering  or  upholstering  of  any  motor  vehicle,  the  property  of  another, 
or  to  intentionally  cut,  mash,  mark,  destroy  or  damage  such  motor  vehicle, 
or  any  of  the  accessories,  equipment,  appurtenances  or  attachments  thereof, 
or  any  spare  or  extra  parts  thereon  being  or  thereto  attached,  without  the 
permission  of  the  owner  thereof  " 

The  same  statute  further  provides:  ".....My  person  who  shall 
violate  any  of  the  provisions  of  this  act  shall,  upon  conviction  thereof,  be 
confined  in  the  county  jail,  or  sentenced  to  labor  in  the  workhouse  of  the 
county,  city  or  town  where  the  conviction  is  had,  or  on  the  streets  or  alleys 
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of  the  city  or  on  the  public  roads  in  the  county,  or  to  such  labor  under  the 

direction  of  the  sheriff,  as  the  county  board  may  provide  for,  not  exceeding 

one  (1)  year,  or  fined  not  exceeding  two  hundred  ($200)  dollars,  or  both." 

Defendant   first  contends  that  the  fact  that  the  information  fails 

to  state  the  name  of  the  owner  of  the  Packard  automobile  makes  the  information 

wholly  void  and  therefore  the  judgment  of  conviction  obtained  under  this 

alleged  void  information  was  error.  It  is  well  settled  law  in  this  state 

that  if  the  indictment  or  information  is  void,  advantage  of  this  may  be  taken 

by  the  defendant  at  any  stage  of  the  proceedings.  The  law  on  this  subject  is 

stated  in  People  vs.  Green,  363  111.  2U2,  page  2!i>0:  "It  is  a  rule,  even  in 

civil  pleading,  that  if  a  complaint  fails  to  state  a  cause  of  action  the 

defect  may  be  reached  and  the  question  raised  on  writ  of  error,  even  if  there 

has  never  been  any  demurrer,  motion  for  a  new  trial  or  motion  in  arrest  of 

judgment.  (Oulvey  vs.  Converse,  326  111.  226j  Chicago  and  Eastern  Illinois 

Railroad  Co.  vs.  Hines,  132  id.  161.)  The  same  rule  aooliesto  criminal  plead- 

(( 
ing,  and  if  an  indictment  is  void  the  error  may  be  reached  in  this  court  even 

though  there  has  been  a  plea  of  guilty  in  the  trial  court.  (Klawanski  vs. 
People,  213  111.  lj.31.)   In  such  case  it  is  error  to  overrule  a  motion  in 
arrest  of  judgment  and,  on  review,  the  proper  order  is  one  of  reversal  without 
remanding.  (People  vs.  Martin,  3lii  111.  110?  People  vs.  Barnes,  id.  lUO. ) 
In  the  case  of  People  vs.  Minto,  313  111.  293,  which  was  decided  shortly  after 
the  Barnes  case,  supra,  it  appears  that  the  question  of  the  sufficiency  of 
the  information  was  not  raised  in  the  Appellate  Court  nor  in  this  court  until 
the  filing  of  a  reply  brief  pointing  out  that,  under  the  Barnes  case,  the 
information  was  insufficient.  We  there  held  that  the  judgment  would  be  re- 
versed even  though  the  matter  had  never  been  called  to  the  attention  of  this 
court  until  the  filing  of  the  reply  brief.  In  the  later  case  of  People  vs. 
Wallace,  316  111.  120,  the  indictment  was  insufficient  and  it  was  again  held 
that  the  point  was  good,  even  though  raised  for  the  first  time  in  the  reply  brief," 
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If  the  indictment  or  information  is  wholly  void,  no  raotion  to 
quash  the  indictment  or  information  is  necessary.  (Klawanski  vs.  People, 
218  111.  U3lj  People  vs.  Novotny,  371  HI.  53.)  If  the  indictment  or  informa- 
tion is  defective  but  nab  void,  then  the  defendant  can  only  take  advantage  of 
the  same  by  motion  to  quash,  made  in  apt  time  prior  to  the  trial,  and  it  cannot 
be  raised  after  verdict.  (People  vs.  Novotny,  supraj  People  vs.  Stills, 
302  111.  App.  302.)  In  People  vs.  O'Brien,  hOli  111.  236,  the  defendant  was 
charged  with  malicious  mischief  in  that  he  injured  and  defaced  a  certain 
dwelling  house  owned  and  in  the  possession  and  control  of  Charles  Stransky. 
The  Supreme  Court  reversed  the  case  on  the  ground  -that  the  people  had  not 
sustained  the  burden  of  proving  the  ownership  of  the  premises.  The  court  says 
on  page  233  of  the  opinion:  "fln  indictment  for  offenses  against  persons  or 
property  must  allege  and  prove  -the  name  of  the  person  or  property  injured,  if 
known.  This  is  to  enable  -the  defendant  to  plead  either  former  conviction  or 
acquittal  in  case  of  a  second  prosecution  for  the  same  offense.  (People  vs. 
Flaherty,  396  HI.  30li.)  The  statute  requires  that,  in  order  to  constitute 
the  crime  of  malicious  mischief,  the  building  defaced,  or  chattels  destroyed, 
must  be  those  of  another.  (111.  Rev.  Stat.  19^7,  chap.  33,  par.  i£5j  People  vs. 
Sturch,  339  111.  82.)  Where  the  offense  is  against  property,  the  indictment 
must  allege,  and  the  People  must  show,  that  the  property  injured  was  that  of 
a  person  other  than  the  accused.  (People  vs.  Burnett,  39k  111.  1)20.)  The 
allegation  of  ownership  of  property  defaced  or  injured  was  a  material  averment. 
It  raised  a  question  of  fact  which  the  People  were  bound  to  prove." 

There  are  no  cases  in  the  reviewing  courts  of  Illinois  involving 
the  sufficiency  of  an  information  based  on  the  statute  here  in  question. 
There  are  several  esses  hereinafter  mentioned  involving  the  construction  of 
an  analagous  statute  making  it  a  misdemeanor  to  drive  or  operate  the  motor 
vehicle  of  another  person  without  the  owner's  consent  (111.  Rev.  Stat.  19U9, 
chap.  95^,  par.  39a). 
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In  People  vs.  Kasker,  209  111.  <--pv»   597,  an  abstract  opinion,  it 
was  held  that  an  information  based  on  this  statute,  alleging  that  the  defendant 
drove  the  automobile  of  another  person  without  the  owner's  consent  but  wdich 
failed  to  state  the  name  of  the  owner,  was  void.  The  reason  for  this  is  that 
the  lack  of  the  name,  the  owner  injured  by  the  crime,  would  prevent  the  defend- 
ant, if  later  charged  with  the  commission  of  this  crime,  from  pleading  a  former 
conviction  or  acquittal.  For  this  reason  the  information  which  failed  to 
state  the  name  of  the  owner  was  void  and  that  the  defendant  may  raise  this 
question  on  writ  of  error  even  though  the  record  does  not  show  it  was  raised 
in  the  trial  court. 

The  People  vs.  Tony  Blue,  222  111.  -pp.  255,  involved  an  information 
against  the  defendant  for  driving  an  automobile  without  the  owner's  consent. 
The  information  stated  that  the  automobile  was  taken  and  used  without  the 
consent  of  the  owner,  the  name  of  the  owner  not  being  naned.  The  Appellate 
Court  held  that  this  rendered  the  information  void,  citing  People  vs.  Kasker, 
209  111.  ilpp.  597,  supra,  and  reversed  the  cause  without  remanding. 

Applying  the  above  announced  rules  of  law  to  this  case,  it  appears 
to  us  that  the  offense  charged  in  the  information  in  question  clearly  was  an 
offense  against  the  property  of  another,  and  that  it  is  indispensable  that 
the  information  state  the  name  of  the  person  who  owned  the  Packard  automobile 
in  question.  If  the  defendant  were  subsequently  charged  by  indictment  or 
information  for  the  commission  of  the  same  offense,  the  record  here  as  disclosed 
by  the  information  would  not  be  sufficient  to  identify  the  crime  so  that  his  plea 
of  former  conviction  would  bar  the  subsequent  prosecution.  (People  vs. 
O'Brien,  supra.)  So  far  as- this  information  discloses,  the  Packard  automobile 
might  have  been  his  «»&i  automobile.  The  information  should  have  contained  the 
name  of  the  person  whose  property  was  injured,  and  lack  of  these  facts  in  the 
information  renders  the  information  void.  (People  vs.  Flaherty,  396  111.  30)4.) 
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Counsel  for  the  People  contends  that  the  case  of  People  vs.  Novotny, 
supra,  is  in  point.  An  examination  of  this  case  discloses  that  the 
question  involved  there  was  x^hether  the  name  of  the  prosecutor  in  an 
action  for  malicious  mischief  should  be  endorsed  on  the  indictment,  and 
what  proof  of  this  was  necessary.  The  court  held  that  the  indictment 
was  not  void,  because  the  witnesses  named  were  not  the  owners  of  the 
property.  We  do  not  think  this  case  is  in  point.  The  case  of  people  vs-. 
Stanton,  ?.Q9   111.  App.  616,  cited  by  Counsel  for  the  People,  is  printed  ±h 
in  abstract  form,  but  a  copy  of  the  entire  opinion  is  attached  to  his 
brief.  It  is  a  case  wherein  the  defendant  is  charged  with  violating 
another  portion  of  the  statute  involved  here.  The  information  charged 
that  the  defendant  started  a  motor  vehicle  by  shifting  its  gears,  describ- 
ing the  vehicle,  without  the  authority  from  the  owner.  This  information 
failed  to  name  the  owner,  and  the  Appellate  ^ourt  held  the  information 
good.  The  legal  questions  discussed  here  were  not  discussed  in  this 
opinion,  and  we  do  not  believe  that  it  should  be  followed  in  this  case. 

For  the  reasons  above  assigned,  it  is  our  opinion  that  the  information 
is  void.  The  law  requires  a  Valid  information  or  indictment  against  one 
charged  with  crime.  Such  does  not  appear  from  the  record  in  these  proceedings, 

AS  no  conviction  obtained  could  be  sustained  under  this  void  informa- 
tion, the  judgment  should  be  and  is  reversed  without  remanding. 

Reversed, 
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Appeal  from 

Circuit  Court, 

Winnebago  County,  Ulia 


H  —  J. 

This  ease  arises  from  an  aopeal  from  the  Circuit  Court  of  Vinnebarto 
County,  Illinois.  Ralph  McClure,  plaintiff-a-pollant,  hereinafter  referred 
to  ms  the  mortgagor,  filed  his  suit  against  George  Hondroa,  defendant-ap- 
pellee, hereinafter  referred  to  as  the  mortjrs<»ee,  to  recover  damages  under 
the  penalty  elans*  of  111.  Rev.  "tat.  19h9,  chap,  9$$   par,  ."'7,  The  Statute 
provides  in  su' instance  that  in  all  sales  of  personal  property  under  the  pen 
of  sals  contained  in  any  chattel  Mortgage-!  the  aertgegen  is  require-.), 
upon  0«MMS*t£ng  said  sale,  to  make  out  a  statement  shotting  the  items  of 
por3onal  property  aol.',  the  name  of   each,  --urchaser,  and  the  arv.mt  for  which 
each  artici,.   s  sold;  also  an  it  '    statement  of  the  DOsessary  reasonable 

tenses  incurred  in  taking,  keeping  and  selling  the  said  property.  This 
report  must  be  mailed  or  delivered  to  the  mortgap-or  within  ten  days  fr      \v. 
the  date  of  the  sale.  The  Statute  further  provides  that  if  the  mortgagee 
has  not  complied  with  the  statutory  requirements,  the  mortgagor  may  :-jue  and 
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recover  from  the  mortgagee  one-third  of  the  value  of  the  property  so  sold. 

The  complaint  alleged  that  the  mortgagee  sold  the  chattel  mort- 
gaged property  for  *3Q00.00,  which  is  admitted  to  have  been  a  fair  price 
for  the  same,  and  the  mortgagor  in  his  complaint  against  the  mortgagee 
asked  for  recovery  !n  the  sum  of  **1(X)0.0G.  The  mortgagee  filed  a  general 
denial  to  the  complaint  and  a  counterclaim  for  deficioncv  Judgment  on  the 
note  and  riortgage,  with  interest  from  the  date  of  sale. 

The  trial  court  found  that  the  mortgagor  vns  not  entitled  to 

OT 

recover  toe  statutory  penalty  and  dismissed  the  complaint  of  the  mortgagee. 
It  also  found  that  the  mortgagor  was  still  indebted  to  the  mortgagee  on 
the  note  and  mortgage  in  the  sum  of  --?7b7.39,  and  entered  a  judaB:ent  for 
that  sum  in  favor  of  the  mortgagee,  Oeorpe  Honiros,  and  against  the  mort- 
gagor, Palnh  :?c"lure,  on  the  counterclaim. 

It  appears  from  the  record  that  prior  to  the  time  of  the  mortgage 
sale  in  Tuestion,  the  plaintiff,  Ralph  HcClure,  the  mort^^or,  was  indebted 
to  George  Hondros,  the  dei endant  mortgagee,  in  the  sum  of  '>G00»0G.  To 
secure  the  indebtedness,  TlcClure  executed  his  promissory  note  for  the  3aid 
amount  secured  by  a  chattel  mortgage  consisting  of  many  items,  some  of  them 
beinn  l-rgo  items  such  as  a  oarboni.c  soda  fountain,  and  some  of  them  s»ll 
items  such  as  two  ice  cream  dippem.  The  property  way  all  loci ted  on  the 
premises  known  as  the  Ice  Cream  Pallaec  in  ""ockford,  Illinois,  the  location 
being  designated  in  the  chattel  mortgage.  The  mortgagor  defaulted  in  pay- 
ments required  in  the  note  and  mortgage,  and  the  chat  el  property  was  taken 
over  by  the  mortgagee  under  the  Drovisions  in  the  mortgage.  4  public  sale 
was  held  of  the  same,  and  a  written  report  of  the  sale  was  given  to  the 
mortgagor.  The  report  of  sale  designated  the  late  of  the  3ale  and  a  list 
of  the  various  items  sold,  itemiain^  them  \ oth  large  and  small,  from  a 
liquid  carbonic  3oda  fountain  to  two  ice  creai      re*  The  report  of  sale 
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stated  that  all  of  the  items  were  purchased  by  5am  Casttileoe  for  the  sum 

of  §3000*00, 

The  mortgagor  admits  that  the  property  brought  a  fair  price,  and 

the  only  complaint  he  has  with  the  report  of  sale  is  that  it  did  not  list 

the  purchaser  of  each  article.  For  that  reason  alone  he  urges  that  he  is 

entitled  to  collect  the  statutory  penalty  "^hove  mentioned. 

\ 
The  uncontroverted  evidence  in  the  record  discloses  that  at  the   i  \ 

\\ 

sale  there  were  no  bidders  for  each  separate  item;  so  the  property  was     » 
offered  in  bulk,  and  was  all  bid  in  by  Sam  Castele3e  as  above  mentioned. 
The  mortgagee  cites  as  authority  the  cases  of  Tlobley  vs.  Culwell,  &)   111. 
App.  71?%   Marvel  vs.  McKinsey,  105  111,  kpp,   l&j  ''atson  to.  Makaro^f, 
1^7  111,  1pp.  h?8j  i*skad  vs.  Packard  "otor  Car  ''ompany  of  Chicago,  195 
111.  kpp,  SSLf   and  ;  enileton  vs.  Petchaft  et  al,  210  111.  Ipp«  313, 

*.n  examination  of  all  of  these  cases  discloses  that  the  report  of 
sale  require.;  to  be  given  under  the  above  mentioned  statute  did  not  include 
the  names  of  the  purchasers.  Thus  these  cases  were  not  in  substantial 
compliance  with  the  statute,  and  the  statutory  penalties  vere  exacted  froa 
the  mortgagees. 

These  cases  are  not  parallel nor  are  they  authority  in  the  instant 
case,  since  in  the  instant  case  the  name  of  the  purchaser  is  disclosed, 
and  as  there  were  no  purchasers  for  the  items  o'fere;!  eparately,  there  is 
nothing  the  mortgagee  could  report  about  ther..  In  our  opinion  the  statute 
does  not  require  the  mortgagee  to  state  in  his  report  of  sale  that  there 
wore  no  bids  for  each  separate  item.  In  our  opinion  the  mortgagee  fully    ? 
coraolisd  with  the  provisions  of  the  above  statute  as  to  his  report  to  the   [ 
mortgagor  of  the  sale,  and  the  trial  court  was  correct  ir.     Using  the 
mortgagor's  complaint,  >ie  believe  the  above  conclusion  follows  regardlc 
of  the  well-known  rale  K  lM   that  penal  statutes  are  to  be  construed 
strictly. 
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It  Is  a  well-known  rule  of  law  that  a  chattel  mortfrafle  is  security 
for  a  debt  ordinarily  evidenced  by  ft  promissory  note,  and  the  mortgagee, 
having  properly  credited  on  the  note,  the  proceeds  of  the  sale  of  the  mort- 
gaged property,  is  entitle"!  to  recover  any  existing  balance  on  his  note 
from  the  MOrfcgafO?*  This  balance  is  sought  to  be  row    "in  this  case 
on  the  counterclaim.  The  siiort^a^ee  save  the  :'iortj*af*or  credit  on  hie  note 
for  ."2990.00.  This  credit  arose  from  the  "3000.00  received  by  the  mort- 
gagee from  the  -•.ale  of  the  chattel  property  less  "10. X-  for  expenses  of  the 
sale,  ^fter  this  credit  the  mortgagor  still  owed  the  raortfri  pee  $67U»5l» 
Interest  aecrued  on  this  sura  to  the  date  of  the  trial  for  *7?.S8,  making 
the  total  3um  due  on  the  date  of  the  trial  *7b7.39.  The  attorney's  fees, 
claimed  by  the  mortgagee  in  his  report  of  sale  and  asked  for  in  his  counter- 
claim, were  not  allowed  by  the  court. 

The  evidence  is  ^incontroverted  that  ^eorre  "on'ros,  le'endant- 
appellae,  was  entitled  to  recover  on  his  counterclaim  '^ainnt  Ralph  McClurs, 
the  sum  of  "7U7.39.   e  find  no  ei-ror  in  this  record  and  the  ju'.f-nont  of 
the  trial  court  is  affirmed. 

Judgment  if  firm  , 
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STATE  OF  ILLINOIS 


SEX  TERM, A. D. 19 51 


Plaintiff -Appellee,     ) 
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Thomas  Wood,  d/b/a  Thomas  Wood  &  Sons,   ) 


Defendant- Appellant , 
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Appeal  from 
Circuit  Court  of 
Jersey  County 


Wheat,  Jo 

Plaintiff-appellee  Richard  Pivoda  was  injured  in  a 
collision  between  his  automobile  and  that  of  defendant-appellant 
Thomas  Wood,  Upon  trial  of  the  case  without  a  jury  the  Court 
entered  judgment  in  favor  of  plaintiff  for  §2,500.00  from  which 
judgment  this  appeal  is  taken. 

From  the  pleadings  and  the  testimony  it  appears  that  U.S. 
Highway  67  extends  northerly  and  southerly  at  and  near  the  south 
part  of  Jerseyville,  Illinois;  that  Illinois  Route  109  intersects 
said  Route  o7  somewhat  north  of  the  scene  of  the  collision  from 
the  west  and  forms  a  T  intersection;  on  the  east  side  of  Route  67 
south  of  the  intersection  is  a  filling  station  and  coal  yard  with 
a  wide  driveway  and  parking  lot  extending  northerly  about  two 
hundred  feet  from  the  scene  of  the  accident;  no  curbing  separates 
this  driveway  and  parking  lot  from  the  highway;  from  the  said  in- 
tersection southerly  Route  67  curves  slightly  to  the  west;  the 
accident  occurred  in  the  curve  on  the  easterly  side  thereof  near 
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such  driveway  about  ten  P.M.  on  a  foggy  night  with  visibility 
limited  to  ten  or  fifteen  feet;  defendant  had  parked  his 
Chevrolet  van-body  milk  truck  on  the  easterly  side  of  Route  67 
facing  south  in  the  driveway  either  off  or  on  the  concrete 
directly  back  of  a  Dodge  truck,  also  owned  by  him,  and  heading 
in  the  same  direction;  plaintiff,  while  driving  southerly  on 
Route  67,  drove  his  Buick  automobile  into  the  rear  end  of  the 
Chevrolet  truck,  resulting  in  his  injuries,,  It  is  charged 
(1)  that  defendant  parked  his  Chevrolet  truck  on  the  easterly 
side  of  said  Route  67  so  that  the  right  wheels  and  part  of  said 
motor  vehicle  were  upon  said  highway;  (2)  that  the  same  had  no 
lights;  (3)  that  the  truck  was  parked  in  front  of  a  private 
driveway;  that  the  same  was  parked  along  a  left-hand  curve 
where  angle  parking  was  prohibited. 

The  errors  relied  upon  for  reversal  are  substantially 
that  plaintiff  was  guilty  of  contributory  negligence,  that 
defendant  was  not  guilty  of  negligence,  and  that  the  judgment 
was  contrary  to  the  law  and  the  evidence,  and  that  the  motions 
for  directed  verdict  should  have  been  allowed. 

An  analysis  of  the  evidence  is  necessary  to  decide  the 
questions  presented.  Plaintiff  testified  that  he  was  going 
south  on  Route  67  about  ten  o'clock  on   a  dark  and  foggy  night 
with  a  visibility  of  ten  to  fifteen  feet  at  a  speed  of  about 
fifteen  miles  per  hour;  that  in  the  curve  in  question  he  saw 
light Sof  a  vehicle  approaching  nim  from  the  south,  which 
vehicle  was  in  the  center  of  the  pavement;  that  when  the  on- 
coming car,  travelling  at  a  speed  substantially  greater  than 
that  of  plaintiff's  car,  got  within  twenty  or  twenty-five  feet 
of  him  he  speeded  his  car  up  to  twenty-five  or  thirty  miles  per 

-  2  - 


;  i 

'  - .    -  v.  •  . 

*  ■  .. 

,oi.ti&\ 
I 

:    ■    -  ■ 

■■■sa  Bi  ftOi 

t    OJ    0 

...... 

9V.it- 

.  c  « 


hour  and  turned  left  at  a  forty-five  degree  angle;  that  he  turn- 
ed his  head  to  see  the  northbound  vehicle,  saw  a  blur  five  or 
six  feet  in  front  of  him  in  a  flash  of  a  second  and  didn't  know 
what  he  iiit.  He  never  saw  the  vehicle  with  which  he  collided0 
Mis  testimony  was  that  he  knew  he  did  not  leave  the  pavement  on 
the  east  because  of  the  fact  that  a  Buick  has  sensitive  front 
springs  and  he  could  tell  that  it  did  not  leave  the  pavement. 
The  Buick  was  junked  subsequently.  A  Jerseyville  police  officer, 
Mr,  Oabbs,  testified  that  between  nine-thirty  and  ten  P.M.  he 
went  to  the  scene  of  the  accident  and  arrived  before  the  plaintiff 
was  removed  from  his  car;  that  he  saw  no  lights  on  the  truck J  the 
Buick  was  headed  southeasterly  and  was  driven  under  the  right  rear 
of  the  truck;  the  rear  wheels  of  the  Buick  were  on  the  pavement 
and  its  right  front  wheel  was  about  at  the  curb  or  on  it;  another 
truck  was  ahead  of  the  Chevrolet  and  off  the  slab  a  little  more; 
the  night  was  foggy  so  that  at  times  one  could  not  see  any  dis- 
tance but  sometimes  one  could  see  a  few  feet,  and  maybe  one  would 
run  into  a  little  clear  spot;  the  Buick  was  under  the  rear  end 
of  the  truck  halfway  from  the  radiator  to  the  steering  wheel  and 
its  windshield  was  broken,  Except  for  medical  testimony  this 
was  all  of  plaintiff's  case  and  defendant  moved  for  a  directed 
verdict o 

In  the  case  of  Elliott  v.  Elgin^  J.  &  E.  Ry.  Co..  325 
Ill.App,,  161  {at  171)  it  i3  stated}  "The  parties  are  agreed 
that  contributory  negligence  is  a  question  for  the  jury,  except 
when  the  evidence  of  its  existence  is  so  clear  that  no  reasonable 
minds  could  come  to  a  contrary  conclusion.  In  passing  on  defen- 
dant's point  we  have  in  mind  the  oft  repeated  rule  that  when 
there  is  any  evidence  which,  taken  with  its  reasonable  inferences 
in  its  aspect  most  favorable  to  the  plaintiffs,  tends  to  show  the 
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use  of  due  care,  the  question  of  due  care  is  one  for  the  jury. 
Whether  there  is  any  such  evidence  is  a  question  of  law0"  In 
the  instant  case  it  appears  that  plaintiff  did  not  know  where 
defendant's  truck  was  parked  with  reference  to  the  concrete  nor 
whether  it  had  lights  or  not;  that  he  travelled  at  a  speed  of 
from  twenty-five  to  thirty  miles  per  hour  when  the  visibility 
was  only  ten  or  fifteen  feet;  he  looked  to  his  right  to  watch 
the  passing  northbound  car  instead  of  ahead;  he  failed  to  apply 
his  brakes;  he  saw  a  blur  five  or  six  feet  ahead  of  him  before 
the  crash;  he  did  not  know  with  what  object  he  collided;  his 
car  was  subsequently  junked.  His  statement  that  he  accelerated 
from  fifteen  to  twenty-five  or  thirty  miles  per  hour  to  success- 
fully avoid  an  on-coming  car  travelling  substantially  in  excess 
of  his  fifteen  mile  per   hour  speed,  when  it  was  twenty-five  to 
thirty  feet  from  him,  borders  on  the  incredible.  As  a  matter  of 
law,  he  was  not  in  the  exercise  of  due  care  and  it  v/as  error  not 
to  allow  the  motion  for  a  directed  verdicto 

Regardless  of  this  the  Court  will  examine  the  further 
testimony  adduced  on  behalf  of  the  defendant.  Police  officer 
Blackorby  testified  that  he  went  to  the  scene  of  the  accident 
with  plaintiff's  witness,  Officer  Oabbs;  the  visibility  was 
about  twenty  feet;  the  two  trucks  were  off  of  the  highway  and 
parked  parallel  to  the  slab;  the  right  front  and  rear  of  the 
Buick  were  on  the  concrete  but  headed  at  an  angle  southeasterly 
diagonally  and  not  parallel  to  the  highway;  the  steering  wheel 
of  the  Buick  was  broken  and  plaintiff  was  pinned  between  the 
brake  pedal  and  the  accelerator;  he  did  not  notice  if  there  were 
lights  on  the  truck.  The  witness  Parsell  stated  that  he  lived 
south  of  Jerseyville  and  was  driving  his  car  home  on  the  night 
in  question;  in  order  to  obtain  a  visibility  of  ten  or  fifteen 
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feet  it  was  necessary  for  hiza  to  put  his  head  out  of  the  window; 
the  front  of  the  Buick  up  to  the  windshield  was  under  the  truck; 
plaintiff  had  not  been  removed  from  the  Buick;  the  rear  right 
wheel  of  the  truck  was  two  feet  from  the  pavement;  tne  witness 
had  first  proceeded  south  past  the  scene,  turned  around  and  came 
back  north;  while  going  nortn  he  passed  the  auick  without  naving 
to  cross  west  of  the  center  line  of  the  pavement;  the  rear  lights 
of  the  truck  were  lighted  as  he  passed  it  southerly  out  were  off 
as  he  returned  northerly;  he  was  there  before  tne  police  officers • 
Mrs.  Parsell,  the  wife  of  the  former  witness  stated  that  she  was 
riding  in  the  front  seat  of  her  husband's  car;  it  liirae  foggy  &nd 
their  speed  was  ten  to  fifteen  miles  per  hour;  it  took  about  an 
hour  to  get  plaintiff  out  of  his  car  into  an  ambulance;  Doth 
trucks  were  off  of  the  highway;  the  northerly  one  a  foot  and  8 
half  or  two  feet*  The  defendant  testified  that  he  drove  his 
Chevrolet  truck  southerly  on  the  east  side  of  the  highway,  at 
about  eight -thirty  P.M.;  there  was  no  curb  on  the  east  edge  of 
the  concrete;  he  parked  his  truck  to  the  rear  of  his  Dodge  truck ; 
walked  along  the  east  side  of  both  trucks  without  the  necessity 
of  going  on  the  concrete  and  looked  at  the  right  front  spring  of 
the  Dodge  truck;  visibility  was  about  ten  feet;  he  parked  about 
six  to  ten  feet  in  the  rear  of  the  Dodge  truck;  he  left  the  body 
lights  and  cab  lights  turning;  it  was  in  low  gear;  after  the 
collision  the  Dodge  truck,  weighing  about  10,500  pounds  had  ;een 
moved  forward  a  out  four  to  five"  feet  and  the  Chevrolet  truck  was 
about  six  feet  easterly  from  the  edge  of  tne  concrete. 

From  an  examination  of  all  the  evidence  it  appears  that 
plaintiff  has  failed,  as  a  matter  of  fact  and  law,  to  prove  ooth 
that  he  was  in  the  exercise  of  due  care  and  that  defendant  was 
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negligent.  **«.  the  Judgment  of  the  trial  judge  who  had  the 
opportunity  of  hearing  and  observing  the  witnesses  should  not 
be  lightly  disturbed,  here  it  is  the  conclusion  of  the  Court  that 
hi.  judgment  was  against  the  manifest  weight  of  the  evidence  by 
reason  of  whioh  it  should  ,e  reversed.   (Becorators Jj^j^^ 
v.  Babka,  290,  111.  tpp.2o8;  Sharkey  v.  diason.  310  Ul.Mj 
ijbwler  v.  fowler.  315  Ill.App.,270) , 

The  Judgment  of  the  trial  court  is  reversed  and  the 
cause  remanded  for  a  net*  trial. 


Reversed  and  remanded, 
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KUTTNER  &  KUTTNER,  INC.,  a 
corporation, 

Appellee, 


v. 


CAREER  STUDIOS,  INC.,  a 
corporation, 


Defendant . 


NATIONAL  BOULEVARD  BARK  OF 
CHICAGO,  a  national  banking 
association, 

Garnishee, 

Appellant. 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


345 


MR.  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Defendant  garnishee  National  Boulevard  Bank  of 
Chicago  appeals  from  a  judgment  of  the  Municipal  Court  of 
Chicago  entered  against  it  in  the  sum  of  $91+1.^7. 

Plaintiff  is  in  the  advertising  business,  and 
between  August  30,  19*+8,  and  December  30,  19*+8,  rendered 
services  to  the  defendant  Career  Studios,  Inc.,  which  was 
engaged  in  the  business  of  training  women  to  become  pro- 
fessional models.  Thereafter  in  a  suit  to  recover  the 
value  of  these  allegedly  unpaid  services  plaintiff  re- 
covered a  judgment  against  Career  Studios,  Inc.,  in  the 
sum  of  $l!+06.!+3  and  costs.  Thereafter,  on  September  18, 
1950,  it  filed  a  garnishment  action,  which  is  the  subject 
of  this  appeal,  against  the  bank,  and  joined  therein  as 
additional  garnishee  defendant,  Nina  Morgan  Career  Studios, 
Inc.  The  affidavit  for  garnishment  filed  September  18, 
1950,  against  the  defendant  garnishees , after  reciting  the 
existence  of  the  judgment  and  the  amount  and  the  fact  that 
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the  defendant  has  no  property  liable  to  execution,  further 
recites  "that  on  or  about  May  12,  1950,  defendant  trans- 
ferred substantially  all  of  its'  property  and  assets  and 
bank  account  in  National  Boulevard  Bank  of  Chicago  to 
Nina  Morgan  Career  Studios,  Inc.,  without  compliance 
with  the  Bulk  Sales  Law  of  the  State  of  Illinois;  that 
said  Nina  Morgan  Career  Studios,  Inc.,  has  been  and  still 
does  conduct  business  under  the  name  and  style  of  'Career 
Studios,  Inc.'  at  the  sane  address;  and  that  this  affiant 
has  just  reason  to  believe  that  Nina  Morgan  Career 
Studios,  Inc.  and  National  Boulevard  Bank  of  Chicago, 
a  national  banking  association,  *  *  *  are  indebted  to 
said  defendant  and/or  Nina  Morgan  Career  Studios,  Inc., 
or  to  have  effects  or  estate  of  said  defendant  and/or 
Nina  Morgan  Career  Studios,  Inc.  in  possession,  custody, 
or  charge.  Wherefore,  this  affiant  prays  that  said 
Garnishee  Defendants  may  be  summoned  as  garnishees 
agreeably  to  law." 

Interrogatories  addressed  to  each  of  the  garnishee 
defendants  required  them  to  answer  as  to  whether  or  not 
they  were  indebted  to  "the  above  named  defendant,  Career 
Studios r  Inc.  and/or  Nina  Morgan  Career  Studios,  Inc." 
The  bank  answered  each  interrogatory  as  follows:   "Answer- 
ing as  to  Career  Studios,  Inc. — No,"  and  made  no  answer 
as  to  whether  or  not  it  was  indebted  to  Nina  Morgan 
Career  Studios,  Inc.  Nina  Morgan  Career  Studios,  Inc.  ..■ 
filed  its  answer  stating  "No"  to  each  interrogatory. 
The  answers  were  contested  by  the  plaintiff. 
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A  trial  was  had  upon  the  contest  of  the  garnishees' 

answers  on  November  1C,  1950,  the  only  testimony  being 
offered  by  either  side  was  by  the  plaintiff  who  called 
William  Shartle,  vice  president  and  treasurer  and  a  direc- 
tor and  stockholder  of  both  corporations,  and  Sanford  B. 
Frank,  auditor  of  the  bank.  The  facts  adduced  from  this 
testimony,  as  well  as  other  agreed  matters,  appear  in  the 
record  as  "Stipulation  of  Evidence."   Upon  the  conclusion 
of  the  hearing,  the  court  found  the  issues  in  favor  of 
plaintiff  and  against  the  garnishee  bark,  and  also  made 
the  following  specific  findings: 

"*  *  *  and  does  further  fine  that  the  defendant, 
Career  Studios,  Inc.  and  the  garnishee  defendant,  Nina 
Morgan  Career  Studios,  Inc.  are  to  all  interests  [sic] 
and  purposes  one  and  the  same  corporation,  and  further 
finds  that  Career  Studios,  Inc.  heretofore  in  fraud  of 
plaintiff's  rights  as  a  creditor,  transferred  and  main- 
tained a  bank,  account  in  National  Boulevard  Bank  of 
Chicago,  garnishee  defendant  herein,  in  the  name  of  Nina 
Morgan  Career  Studios,  Inc.  and  that  on  the  date  of  the 
service  of  garnishment  summons  herein  on  September  19, 
1950  on  said  National  Boulevard  Bank  of  Chicago,  garnishee 
defendant,  there  was  on  deposit  in  said  bank  in  the  name 
of  Nina  Morgan  Career  Studios,  Inc.  the  sum  of  $91+lA7, 
and  the  Court  further  finds  that  said  credit  of  $9L1.U7, 
to  the  account  of  Nina  Morgan  Career  Studios,  Inc.,  was 
in  fact  and  reality  the  credit  of  Career  Studios,  Inc., 
judgment  debtor  herein,  and  as  such  is  subject  to  plain- 
tiff's garnishment  suit  herein." 

Defendant  garnishee  attacks  this  judgment  order  on 
three  grounds:   (1)   that  the  garnishment  affidavit  is 
insufficient  in  law  to  support  the  judgment;  (2)  that 
there  is  no  competent  evidence  that  there  was  a  fraudulent 
transfer,  actual  or  constructive,  of  assets  from  the  judg- 
ment debtor  to  Nina  Morgan  Career  Studios,  Inc.;  (3)  that 
there  was  no  reason  appearing  from  the  evidence  to  justify 
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the  court  in  disregarding  the  corporate  entity  of  Nina 

Morgan  Career  Studios,  Inc. 

Plaintiff  maintains  that  (1)  the  affidavit  complied 
with  the  garnishment  statute,  and  (2)  the  garnishment  pro- 
ceeding being  based  upon  the  theory  that  the  bank  account 
standing  in  the  name  of  Nina  Morgan  Career  Studios,  Inc. 
was  actually  the  bank  account  of  Career  Studios,  Inc., 
the  bank,  having  been  put  on  notice  of  this  contention, 
was  obligated  as  a  stakeholder  to  hold  all  funds  in 
the  name  of  Career  Studios,  Inc.  or  Nina  Morgan  Career 
Studios,  Inc.  until  the  trial  court  decided  the  issue. 

We  are  of  the  opinion  that  the  affidavit  suffi- 
ciently complied  with  the  statute  (sec.  1  of  the  Garnish- 
ment Act,  111.  Pev.  Stat.  19^9 »  chap.  62,  par.  1),  inasmuch 
as  it  recited  that  the  bank  was  indebted  to  the  defendant 
and  had  effects  or  estate  of  the  defendant  in  possession, 
custody  cr  charge.   It  is  true  that  the  affidavit  contained 
certain  additional  information,  but,  even  though  surplusage, 
was  for  the  purpose  of  putting  the  ban1/  on  notice  as  to 
the  particular  nature  of  plaintiff's  claim. 

Defendant  garnishee  argues  that  plaintiff  had  no 
judgment  against  Nina  Morgan  Career  Studios,  Inc.  and  that, 
accordingly,  unless  the  plaintiff  could  establish  an  ex- 
ception to  the  general  rule  that  a  judgment  creditor  acquires 
no  greater  rights  against  a  garnishee  than  his  debtor  has, 
he  could  not  by  garnishment  process  reach  funds  held  by 
the  bank  and  belonging  to  a  person  other  than  the  judgment 


-5- 

debtor.  This  argument  begs  the  question  because  the 
principal  issue  here  is  whether  or  net  the  funds  held  by 
the  bank  did  in  truth  and  in  fact  belong  to  the  judgment 
debtor  or  whether  they  belonged  to  some  other  bona  fide 
entity.   It  is  true  that  at  the  time  of  service  of  the 
garnishment  summons  the  funds  were  carried  in  the  name 
of  Nina  Morgan  Career  Studios,  Inc.,  and  that  the  judg- 
ment debtor  was  Career  Studios,  Inc.   The  affidavit, 
however,  alleged  the  two  entities  to  be  one  and  the  same, 
and  this  contention  was  made  known  to  the  bank  in  the 
garnishment  proceedings  in  ample  time  to  have  held  the 
funds  awaiting  the  decision  of  the  court  on  this  disputed 
issue  of  fact. 

In  our  view  of  this  case  we  deem  it  unnecessary 
to  decide  whether  or  not  the  Bulk  Sales  Law  is  applicable 
to  a  transfer  other  than  that  of  stock,  merchandise,  fix- 
tures, or  other  goods  and  chattels. 

Under  its  second  point  the  defendant  garnishee 
urges  that  there  is  no  evidence  whatsoever  to  support  the 
court's  finding  that  there  was  a  fraudulent  transfer  of 
assets  from  the  judgment  debtor  to  Nina  Morgan  Career 
Studios,  Inc.   While  it  is  true,  as  the  defendant  gar- 
nishee argues,  that  no  physical  act  was  shown  whereby 
any  formal  transfer  of  assets  was  made  from  one  corporation 
to  another,  we  do  not  deem  this  to  be  controlling  if  in 
truth  and  in  fact  the  two  corporations  were  identical  and 
the  existence  of  one  served  only  as  a  means  of  permitting 
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the  other  to  defraud  its  creditors,  as  the  court  in  its 

findings  concluded.   This  court  in  McDermott_y.  A.  B.  C. 

Oil  Burner  Sales  Corp.,  266  111.  App.  11^,  said  at  page 

121: 

n*  *  *   However,  the  legal  fiction  of  distinct 
corporate  existence  will  be  disregarded  when  necessary 
to  circumvent  fraud,  or  where  the  corporation  is  so 
organized  and  controlled,  and  its  affairs  so  conducted 
as  to  make  it  merely  an  instrumentality  of  another 
corporation." 

To  determine  whether  or  not  the  court  was  justified  in 
concluding  that  there  was  a  mere  fictional  barrier  between 
these  two  corporations  requires  an  analysis  of  the  evi- 
dence. 

Nina  Morgan,  after  whom  presumably  the  second 
corporation  was  named,  is  the  wife  of  William  Shartle, 
She  is  president  of  both  corporations.  William  Shartle  is 
vice  president,  treasurer  and  a  director  of  both  corpora- 
tions. The  officers  and.  directors  of  the  two  corporations 
are  the  same.   The  address  of  both  corporations  is  the  same: 
5^0  North  Michigan  avenue,  Chicago,  Illinois,  and  the  busi- 
ness in  which  both  engaged,  is  identical.   Career  Studios, 
Inc.  was  organized  in  May  of  19^8,  and  in  the  fall  of  19^9 
Nina  Morgan  Career  Studios,  Inc.  was  organized.  At  the  time 
of  the  organization  of  the  latter  company  the  former  was 
not  dissolved,  but  from  the  date  that  Nina  Morgan  Career 
Studios,  Inc.  was  organized  with  the  same  personnel,  the 
same  directors,  the  same  location  and  performing  identically 
the  same  business  functions,  the  former  company  has  been 
inactive.   The  sign  on  the  doers  of  the  main  entrance  to 
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the  suite  contained  the  words  "Career  Studios,  Inc."  1 
number  of  newspaper  advertisements  indicate  that  the 
business  was  designated  both  as  "Nine  Morgan  Career 
Studios,  Inc."  and  "Career  Studios,  Inc."   In  each 
instance  in  these  advertisements  where  the  designation 
"Nina  Morgan  Career  Studios,  Inc."  appears,  the  words 
"Nina  Morgan"  are  in  small  letters  and  "Career  Studios" 
in  large  letters.   In  these  display  advertisements 
prospective  customers  are  advised  to  send  inquiries  to 
"Career  Studios,  Inc.,  5^0  North  Michigan  Avenue."   It 
further  appears  that  the  telephone  listing  in  the-  June 
1°50  Chicago  alphabetical  telephone  directory  was  in 
the  name  of  Career  Studios,  Inc .,  and  that  Nina  Morgan 
Career  Studios,  Inc.,  was  not  listed  in  the  Red  Book 
(classified  directory) .  When  asked  about  the  furniture 
and  fixtures  owned  by  Career  Studios,  Inc.,  the  witness 
Shartle  stated  that  the  same  had  been  mortgaged  by  Career 
Studios,  Inc.,  to  secure  a  finance  company  loan  of 
$1768.58  and  that  the  finance  company  thereafter  at  a 
foreclosure  sale  sold  the  furniture  and  fixtures  to  Nina 
Morgan  Career  Studios,  Inc,  for  the  sun  of  $800.  Quoting 
from  the  "Stipulation  of  Evidence":   "Mr.  Shartle  admitted 
that  the  closing  of  the  Career  Studios'  bank  account  and 
the  foreclosure  sale  all  took  place  a  very  short  time  after 
plaintiff's  instant  suit  was  filed  against  Career  Studios, 
Inc." 

We  cannot  say  from  a  review  of  all  the  evidence  and 
competent  inferences  to  be  drawn  therefrom  that  the  trial 
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court's  findings  that  these  two  corporations  were  "to  all 

interests  and  purposes  one  and  the  sane  corporation"  and 

that  the  "credit  of  $9^1 . ^7  to  the  account  of  Nina  Morgan 

Career  Studios,  Inc.,  was  in  fact  and  reality  the  credit 

of  Career  Studios,  Inc.,  judgment  debtor  herein"  were 

against  the  manifest  weight.   In  the  case  of  Kovich  v. 

Live  Stock  National  Bank  of  Chicago.  320  111.  App.  535, 

this  court  said  at  page  537* 

"Appellant  also  maintains  that  'where  the  legal 
title  to  money  on  deposit  in  a  bank  is  in  one  name  it 
cannot  be  garni sheed  by  the  judgment  creditor  of  another.' 
We  reject  this  contention.  The  judgment  creditor  in  a 
garnishment  proceeding  may  prove  that  a  bank  credit  listed 
In  one  name  is  in  reality  the  credit  of  the  judgment  debtor. 
Garnishment  as  a  remedy  is  administered  upon  equitable 
principles.  A  bare  legal  title  is  no  shield  against 
garnishment  process," 

Considerable  reliance  is  placed  by  defendant  gar- 
nishee on  the  case  of  Rothenberg  v.  Redtke  Bros.,  Inc.. 
310  111.  App.  538,  also  decided  by  this  court.   There 
the  trial  court  was  of  the  opinion  that  the  evidence,  dis- 
tinguish^ bl«  in  many  respects  from  that  here  reviewed, 
showed  that  the  transactions  involved  were  between  two 
separate  and  distinct  entities  and  this  court  was  unwilling 
to  say  that  the  finding  was  against  the  manifest  weight 
of  the  evidence.   In  the  Instant  case  the  trial  court 
found,  upon  evidence  which  we  find  sufficient  to  justify 
its  conclusion,  that  the  two  corporations  were  one  and  the 
same. 

Accordingly,  the  judgment  of  the  Municipal  Court 

of  Chicago  is  affirmed. 

Judgment  affirmed, 

Schwartz  and  Robson.,  JJ.,  concur. 
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Appellant, 

v. 
DOROTHEA   HANDTE, 


•"i  ^E  aJ?     J-  oil*      QJ' 

AFPEAL  FROM  SUPERIOR 


COURT,    COCK  COUNTY. 


Appellee. 

MR.  PRESIDING  JUSTICE::  TUOHY  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiff  appeals  from  a  judgment  order  of  the 
Superior  Court  of  Cook  County  entered  November  13,  1950, 
sustaining  defendant's  notion  to  strike  plaintiff's 
amended  complaint  and  dismissing  her  suit,  and  from  a 
further  judgment  order  of  the  Superior  Court  of  Cook 
County  entered  April  17,  1951,  dismissing  plaintiff's 
appeal  upon  the  ground  that  the  notice  of  appeal  was  not 
filed  in  apt  time.   Inasmuch  as  we  have  decided  to  review 
this  cause  upon  the  merits  it  is  deemed  unnecessary  to 
discuss  the  respective  contentions  raised  on  the  notion 
to  dismiss  the  appeal. 

The  pleadings  in  the  case  consist  of  a  complaint, 
a  motion  to  strike  the  complaint  supported  by  affidavit, 
an  amended  complaint,  an^  a  notion  to  strike,  also 
supported  by  affidavit.   The  amended  complaint  alleges 
that  in  November  of  1936  John  Handte  died  leaving  him 
surviving  as  his  heirs  at  law  the  plaintiff,  Clara  Handte, 
who  has  since  married,  and  four  other  children,  and  that 
upon  his  death  the  five  children  became  possessed  each 
of  a  one-fifth  interest  in  a  farm  which  he  owned  in  the 
State  of  North  Dakota;  that  on  September  28,  19*+0,  the 
plaintiff  and  the  defendant  entered  into  an  oral  agreement 
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whereby  the  plaintiff  promised  to  execute  a  quitclaim  deed 
of  her  interest  in  the  property  to  the  defendant  and  the 
defendant  promised  that  when  the  property  was  sold  she 
would  reimburse  the  plaintiff  fully  fcr  plaintiff's 
one-fifth  interest  in  said  real  estate  and  that  at  that 
time  would  also  pay  to  the  plaintiff  one-fifth  of  the 
rents  an^  profits  which  she  ha^  derived  from  the  property 
from  the  date  of  the  agreement  to  the  date  of  the  sale, 
whereupon  plaintiff  executed  a  quitclaim  deed  to  the  de- 
fendant; that  thereafter,  on  or  about  July  6,  19^7,  the 
property  was  sole1  for  $10,000  and  the  rents  and  profits 
during  the  intervening  seven  years  amounted  to  approximate- 
ly $33*000;  that,  based  upon  the  oral  promise  of  September 
28,  19*+0,  the  plaintiff  on  July  6,  19^7,  became  entitled 
to  the  sum  of  $8,600,  being  one-fifth  of  the  proceeds  of 
the  sale  plus  one-fifth  of  the  rents  and  profits.  Plain- 
tiff prayed  judgment  against  the  defendant  for  that  sum. 

The  sworn  motion  to  strike  sets  out  several  grounds, 
only  one  of  which  we  deem  necessary  to  consider,  namely, 
the  validity  of  a  release.   It  appears  that  on  September 
27,  19^0,  in  consideration  of  the  payment  by  the  defendant 
to  the  plaintiff  of  $100  and  in  further  consideration  of 
the  defendant   satisfying  a  certain  judgment  which  she 
then  held  against  the  plaintiff  and  her  husban^  in  the 
Municipal  Court  of  Chicago  for  the  sum  of  $360  and  costs, 
plaintiff  agreed  to  convey  her  interest  in  the  North  Dakota 
farm  to  defendant  and  two  other  sisters;  that  such  deed  was 
executed  (being  exhibited  as  part  of  the  pleading).   It 
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further  appears  from  the  affidavit  that  en  the  27th  of 

September,  three  r'ays  before  the  deed  was  delivered,  and 
as  part  of  the  sane  transaction,  plaintiff  executed  a 
release  whereby  she  "released  Dorothea  Handte,  the 
defendant  herein,  from  all  claims  of  every  kind  a&d 
character"  which  the  plaintiff  had  against  the  nef end- 
ant.   Upon  the  reverse  side  of  the  $100  check,  which  was 
part  of  the  consideration  for  the  quitclaim  deed,  the 
following  endorsement  appears:   "In  Full  Hand te- Goober sen 
conveyance  and  claims."   (Italics  ours.)   It  further 
appears  the  quitclaim  r1eed  an^  the  check  were  simul- 
taneously delivered. 

Plaintiff  admits  the  execution  of  the  release 
and  endorsement  on  the  check,  but  insists  that  the  release 
dated  September  27,  19^0  affects  only  those  claims  and 
undertakings  which  were  due  and  owing  at  the  time  the 
release  was  executed,  an^  that  inasmuch  as  the  pleaded 
agreement  alleges  that  plaintiff's  ene-fifth  share  of 
the  proceeds  of  the  sale  of  the  reel  estate  and  the  inter- 
vening accrued  profits  would  not  be  due  until  the  real 
estate  was  sold,  the  release  does  not  appertain  to  this 
sale.   Plaintiff  cites  the  case  of  Keeran  v.  The  V/ahl  Co., 
320  111.  App .  h57,   where  it  was  hel^1  substantially  that 
a  release  must  be  so  construed  as  to  carry  out  the  inten- 
tion of  the  parties,  and  that  the  intention  was  to  be 
sought  in  the  instrument  itself  rather  than  in  the  light 
cf  the  circumstances  which  surround  the  transaction.  We 
recognize  this  as  a  salutary  rule  of  law,  and,  applying  it 


to  the  situation  before  us,  are  of  the  opinion  that  it 
sustains  defendant's  rather  than  plaintiff's  contention. 
In  September  of  19^0  defendant  here  held  an  unsatisfied 
judgment,  against  the  plaintiff.  Plaintiff,  at  that  time, 
ha^.  an  interest,  the  velue  of  which  was  then  undeter- 
mined, in  a  farm  in  North  Dakota.   It  is  not  disputed 
that  the  parties  were  desirous  of  satlsf:/ing  this  judg- 
ment and  that  plaintiff's  interest  in  the  North  Dakota 
farm  was  to  be  user1  for  this  purpose.  Apparently  it  was 
considered  that  the  value  of  plaintiff's  interest  in  the 
real  estate  amounted  to  more  than  the  amount  of  the  judg- 
ment, so  defendant  agreed  to  pay  an  additional  $100.  The 
release  and  the  enters cmont  on  the  check,  which  specifi- 
cally refers  to  the  "Hanr'te-Gcdbersen  conveyance  and  claims," 
were  then  execute^  and  delivered.   No  other  conveyance 
could  have  been  involved  other  than  the  quitclaim  deed 
which,  as  part  of  this  same  transaction,  had  been  executed 
by  the  plaintiff  to  defendant  and  her  two  sisters.   It  is 
true  that  the  farm  was  eventually  sold  for  a  price  far  in 
excess  of  the  emount  of  the  satisfied  judgment  and  addi~ 
tional  $100.  Even  though,  in  light  of  subsequent  events, 
plaintiff  ma^.e  a  bad  bargain,  courts  are  bound  by  agree- 
ments of  the  parties  voluntarily  made,  there  being  no  fraud 
or  deceit  shown  in  the  transaction. 

Accordingly,  the  judgment  cr^.er  of  the  Superior 
Court  of  Cook  County  entere'-''  November  13,  1950,  sustaining 
defendant's  motion  to  strike  plaintiff's  amended  complaint 

and  dismissing  plaintiff's  suit  is  affirmed. 

Judgment  order  affirmed,. 
Schwartz  and  Robson,  JJ.,  concur. 
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FRED  STIEB, 

v. 


Appellee, 


CITY  OF  CHICAGO,  a 
Municipal  Corporation, 

Appellant . 


APPEAL  FROM  SUPERIOR  COURT 


COOK  COUNTY. 


A 


MR.  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiff  sued  the  City  of  Chicago  for  damages 
allegedly  sustained  by  a  fall  on  a  defective  public 
sidewalk  March  1,  19^8 .   The  trial  before  a  jury  resulted 
in  a  verdict  of  $7,500.  Appeal  is  taken  from  judgment 
entered  on  the  verdict. 

Defendant  contends  that  there  was  no  competent 
evidence  to  support  the  verdict  and  that  the  trial  court 
erred  in  denying  its  notion  for  a  directed  verdict  and 
judgment  notwithstanding  the  verdict.   In  the  alternative 
it  urges  that  a  new  trial  should  be  granted  for  error  in 
giving  certain  instructions  on  behalf  of  the  plaintiff. 

The  complaint  charged  that  plaintiff  "necessarily 
and  unavoidably  stepped  upon  and  against  the  broken  and 
jagged  portions  of  the  sidewalk  and  was  caused  to  and  did 
stumble,  slip  and  fall  upon  the  ground  with  great  force 
and  violence."   Defendant  maintains  that  plaintiff's  fall 
was  occasioned  by  an  accumulation  of  snow  and  Ice  on  the 
ground  which  caused  plaintiff  to  slip,  and  that  in  such 
circumstances  there  is  no  legal  liability  on  defendant. 

An  examination  of  the  facts  shows  that  on  March  1, 
19*+8,  plaintiff  left  his  place  of  employment  on  west  26th 


5 


-2- 

street  and  walked  eastward  on  the  north  sidewalk  of  26th 
street.   Quoting  his  language  (direct  examination):  "There 
was  quite  a  srxw  and  I  was  in  the  middle  path  walking  east 
There  were  two  or  three  men  walking  where  I  was  and  I 
strpped  aside  to  let  them  pass.  As  soon  as  they  passed 
me  I  stepped  back  into  the  path  and  as  scon  as  I  did  I 
fell.  The  heel  was  not  straight  and  my  foot  went  down 
and  the  next  minute  I  know  I  was  laying  on  the  ground 
and  my  head  pointing  north.   *  *  *   At  the  place  where  I 
fell  the  sidewalk  is  lower  then  the  surface  of  the  ground 
to  the  south  in  Harding  Square.   *  *  *  The  only  thing  I 
can  remember  about  it  is  as  I  stepped  back  in  the  path 
again,  I  fell.   I  fell  in  a  hole — fell  on  the  left  side. 
My  foot  sank  down  and  I  fell  over.   That  is  all  I  can 
remember  about  it."   In  response  to  the  following  ques- 
tions he  testified: 

"Q.   Now,  what  was  the  condition  of  the  sidewalk 
at  that  time  concerning  snow?  A.   Well  there  was  snow 
on  the  ground . 

"Q.   About  how  much  snow  would  you  say?  A.   At 
least  up  to  3  inches." 

On  cross-examination  he  was  questioned  and  gave  these 

answers : 

"Q.   But,  as  you  walked  alone  there,  you  slipped 
and  fell,  isn't  that  right?  A.   Yes,  sir. 

"Q.   And,  you  slipped  on  the  snow,  isn't  that  so? 
A.   As  I  stated  before,  my  foot  couldn't  get  a  hold. 
That  is  the  reason  I  slipped. 

"Q.  Well,  you  slipped  on  the  snow  there  that 
night.   A.   Yes." 

He  further  testified  that  at  the  time  he  fell  it  h^d  been 


snowing  hard  off  and  on;  that  there  was  snow  on  the  ground 
on  the  place  where  he  had  fallen  which  "locked  like  waves 
of  snow";  that  "as  I  was  walking  alcng  prior  to  the  acci- 
dent I  could  see  about  10  or  15  feet  in  front  of  me.   I 
was  watching  the  sidewalk  in  front  of  me  as  I  walked 
along  and  immediately  before  I  fell  I  saw  snow  on  the 
sidewalk.   My  left  foot  slipped  fr^m  under  me  and  I  fell. 
I  saw  nothing  on  the  sidewalk  but  the  snow." 

Frances  Miritello,  a  witness  caller?  on  behalf  of 
plaintiff,  testified  that  she  saw  plaintiff  at  the  viaduct 
where  he  crawled  after  the  fall.   She  testified  that  it 
had  snowed  very  hard  that  day  and  the  ^j   before;  that  it 
was  icy  out  and  the  sidewalks  where  plaintiff  stood  were 
covered  with  snow  and  ice. 

Plaintiff's  contention  that  a  defective  sidewalk 
was  the  cause  of  his  fall  and  injury  rests  principally 
upon  certain  photographs  which  were  taken  at  a  time  when 
there  was  no  snow  or  ice  on  the  ground  and  which  show 
depressions  in  the  surface  of  the  sidewalk.  Plaintiff 
was  permitted  to  identify  one  of  these  defects  as  the 
place  where  he  fell;   however,  plaintiff  unequivocally 
testified  that  the  sidewalk  where  he  fell  was  covered  by 
snow  and  ice  and  that  he  could  not  see  the  surface  of 
the  sidewalk.   Moreover,  it  was  a  physical  impossibility 
for  plaintiff  to  have  seen  the  sidewalk  where  he  fell, 
hidden  as  it  was  under  a  minimum  of  three  inches  of 
snow  and  ice.  We  think  that  under  all.  the  circumstances 
plaintiff's  identification  of  a  particular  point  on  the 
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sidewalk  as  being  that  where  he  fell,  from  a  photograph 
taken  under  conditions  entirely  dissimilar  to  these 
existing  when  he  fell,  is  pure  conjecture.   In  our 
opinion  the  evidence  in  this  case  clearly  shows  that 
this  fall  was  occasioned  by  slipping  en  snow  anr5  ice  and 
net  as  a  result  of  any  "efect  in  the  sidewalk.  Even 
though  plaintiff  slipped  in  a  hole,  the  proximate  cause 
of  his  fall  unrVr  the  undisputed  testimony  was  snow  and 
ice,  and,  that  being  so,  this  case  comes  within  the 
doctrine  enunciated  in  Graham  v.  City  of  Chicago,  3^+6  111. 
638,  and  Strapnelli  v.  City  of  Chicago,  371  111.  72,  in 
both  of  which  cases  it  was  held  that  a  city  Is  not  liable 
for  injuries  resulting  from  the  general  slipperiness  of 
its  streets  and  sidewalks  due  to  the  presence  of  ice  and 
snow  which  have  accumulated  as  a  result  of  natural  causes, 
even  if  the  ice  and  snow  are  uneven,  in  irregular  forma- 
tions or  in  hillocks. 

There  being  no  evidence  to  support  the  plaintiff's 
case,  the  notion  for  a  directed  verdict  should  have  been 
allowed,  and  accordingly  the  judgment  of  the  Superior  Court 
of  Cook  County  is  reversed. 

Judgment  reversed. 
Robson,  J.,  concurs. 
Schwartz,  J.,  tock  no  partu 
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MR.  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiff  brought  her  action  in  forcible  entry  and 
detainer  in  the  Municipal  Court  of  Chicago  to  recover 
possession  of  premises  owned  by  her  and  occupied  by 
defendants,   plaintiff  appeals  from  a  judgment  entered 
by  the  court  without  a  jury,  finding  defendants  not 
guilty.   No  brief  has  been  filed  here  on  behalf  of 
defendants. 

Plaintiff  purchased  the  property  in  question  for 
$33,000  in  the  month  of  March,  1950,  from  the  George  C. 
Bulloch  Foundation,  Inc.,  which  had  used  the  premises  for 
offices  and  a  school.  After  obtaining  possession  in 
March,  1950,  plaintiff  converted  the  three-story  school 
building  into  an  apartment  building  consisting  of  six 
apartments  on  the  second  floor  and  four  apartments  on  the 
third  floor.   She  put  in  individual  baths  and  running 
water  on  the  second  floor,  together  with  individual 
kitchens  and  toilets  for  each  of  the  apartments.   On 
the  third  floor  she  constructed  four  apartments  with 
separate  kitchens,  but  with  shared  bath  and  toilet.   In 
September  of  lc50  she  rented  apartment  No.  3  on  the  third 
floor,  consisting  of  two  rooms,  to  the  defendants,  husband 


-2- 

and  wife,  for  an  agreed  rental  of  $23.00  per  week,  and  took 

from  them  a  deposit  of  $23.00  as  a  guaranty  of  the  proper 

use  of  the  furniture  and  equipment  and  against  any  loss 

or  damage  by  reason  of  the  occupancy  and  the  use  of 

said  furniture. 

Defendants  paid  the  rental  of  $23.00  per  week 
until  March,  1951  ?  when  the  housing  expediter  of  the 
Chicago  rental  area  reduced  the  rental  on  the  premises 
from  $23.00  to  $16.00  per  week.  Thereafter  defendants 
tendered  the  latter  sum  to  the  plaintiff  which  she 
refused.  At  the  time  of  the  trial  at  the  claimed  rental 
of  $23.00  per  week,  the  defendants  were  in  fault  in  the 
sum  of  $1^3.00. 

The  trial  court  in  finding  for  the  defendants 

apparently  proceeded  upon  the  theory  that  the  housing 

expediter's  ruling  was  binding  and  that  under  the  terms 

of  that,  ruling  reducing  the  rent  from  $23.00  to  $16.00 

per  week  defendants  owed  nothing  and  were  not  in  default. 

The  Housing  and  Rent  Act  of  19^7,  50  TJ.S.C.A.  Appendix, 

Sec.  1892  (c)  provides: 

"The  term  'controlled  housing  accommodations' 
means  housing  accommodations  in  any  defense-rental 
^res, except  that  it  does  not  include  — 

"(3)   Any  housing  accommodations  (A)  the  con- 
struction of  which  was  completed  on  or  after  February  1, 
19*+7,  or  which  are  housing  accommodations  created  by  a 
change  from  a  nonhousing  to  a  housing  use  on  or  after 
February  1,  19^7,  or  which  are  additional  housing 
accommodations  created  by  conversion  on  or  after 
February  1,  19l>-7°,      Provided,  however,  That  any  housing 
accommodations  resulting  from  any  conversion  created  on 
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qt   after  the  effective  date  of  the  Housing  &   Bent  Act 
of  19*+9  [Apr.  1,  19^9]  shall  continue  to  be  controlled 
housing  accommodations  unless  the  President  issues  an 
order  decontrolling  them,  which  he  shall  issue  if  he 
finds  that  the  conversion  resulted  in  additional,  self- 
contained  family  units  as  defined  by  regulations  issued 
by  him  *  *  *  ." 

We  are  of  the  opinion  from  a  reading  of  the 
statute  that  the  premises  owned  by  the  plaintiff  come 
within  the  exception  of  section  1^92  (c)  (3)  above.   The 
premises  in  question,  prior  to  the  construction  and  con- 
version into  housing  units,  had  not  beer-  used  for  housing 
purposes.  The  property  had  been  used  as  a  school  and 
extensive  remodeling  was  required  to  fit  it  for  housing 
purposes.   It  clearly  appears  that  by  such  remodeling 
plaintiff  created  new  housing  accommodations  within  the 
terms  of  the  above  statute  "by  a  change  from  a  nonhousing 
to  a  housing  use."   It  is  clear,  also,  that  additional 
housing  accommodations  were  created  by  conversion  as 
provided  in  the  same  statute.   The  purpose  of  the  statu- 
tory exception  was  obviously  to  encourage  new  and  addi- 
tional housing  by  eliminating  rent  controls  therefrom 
and  easing  the  housing  shortage.  Woods  v.  MacKeil  Bros. 
Co.,  80  F.  3  up  p.  920:  Bancroft  Realty  Co.  v.  Alencewi.cz, 
72  Atl.  (2)  36O.   We  think  that  the  case  at  bar  is  very 
similar  to  the  case  of  Woods  v.  Ginocchio.  1F0  F.  (2)  h8h, 
(C.C.A.  9),  where  the  court  held  that  the  landlord  was  not 
required  to  seek  an  administrative  ruling  as  to  the 
expediter's  assumed  control  of  the  premises,  but  that  he 
could  await  any  action  taken  by  the  expediter  to  enforce 
his  ruling  and  defend  himself  against  the  same. 
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The  judgment  of  the  Municipal  Court  of  Chicago  is 
therefore  reversed  and  the  cense  remanded  wjth  directions 
to  enter  judgment  for  possession  in  favor  of  the  plain- 
tiff. 

Judgment  reversed  and  cause 
remanded  with  directions. 

Schwartz  and  Robson,  JJ.,  concur. 
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GREAT  AMERICAN  INSURANCE  COMPANY 
NEW  YORK,  a  corporation, 

Appellant, 


STEPHEN  KOTESA, 


APPEAL  FROM  COUNTY 
COURT,  COOK  COUNTY. 


Appellee. 

MR.  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION 
OF  THE.  COURT, 

Elman  M.  Miller,  Jr.  was  the  owner  of  a  1939 
Plymouth  automobile  which  was  insured  by  plaintiff  company 
for  collision  damage  in  excess  of  $50.00.   On  June  11, 
19^9 ?  said  automobile,  while  being  driven  by  insured's 
wife  Betty,  was  damaged  in  a  collision  with  defendant's 
car  to  the  extent  of  $367.20.   Subsequently  the  sum  of 
$317.20  was  paid  by  plaintiff  to  the  insured  and  the 
latter  executed  and  delivered  a  receipt  to  plaintiff 
under  and  by  which  the  plaintiff  became  subrogated  to 
the  rights  of  the  insured  against  the  defendant.  Suit 
was  subsequently  brought  for  $317.20  and  trial  before  a 
jury  in  the  County  Court  of  Cook  County  resulted  in  a 
verdict  of  not  guilty.   From  judgment  on  the  verdict 
plaintiff  appeals. 

Plaintiff's  contentions  are  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence  and  that 
error  was  committed  in  the  giving  of  certain  instructions 
on  behalf  of  defendant . 

There  is  competent  evidence  in  the  record  tending 
to  establish  the  following  facts:   Elman  M.  Miller,  Jr. 
at  the  time  of  the  accident  on  June  11,  lol+95  worked 
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part  time  as  a  guard  for  the  Atlas  Protectivt  Corporation 
and  while  engaged  in  this  work  used  a  jeep  furnished 
by  American  Community  Builders.   His  place  of  employment 
was  in  the  Village  of  Park  Forest,  Illinois.   On  the 
night  in  question  Betty,  Elman's  wife,  had  driven  him 
to  work  in  the  Plymouth  car.   One  Herbert,  who  worked 
with  the  husband,  was  not  at  the  place  of  their  joint 
employment  when  Betty  and  her  husband  arrived,  and  she 
went  to  the  house  of  this  man  to  pick  him  up  and  bring 
him  to  the  job.  Returning  with  a  message  for  her  husband 
that  Herbert  could  not  be  located,  she  met  her  husband 
driving  his  jeep  on  Western  avenue,  near  the  intersection 
of  Forest  boulevard,  in  the  Village  of  Park  Forest. 
Western  avenue,  which  runs  north  and  south,  at  this  point 
is  a  2-lane  highway  about  20  feet  wide,  with  a  shoulder 
on  each  side  the  width  of  about  one  lane.   Mrs.  Miller  in 
the  Plymouth  car  was  going  south.   Her  husband  in  the 
jeep  was  proceeding  north.  The  two  vehicles  were  stopped 
at  a  point  50  or  60  feet  north  of  the  intersection, 
blocking  both  lanes  of  traffic,  and  the  drivers  engaged 
in  a  conversation  about  the  absent  Herbert.   It  was  12:30 
a.m.   The  bright  lights  of  both  cars  were  burning.  While 
jthe  two  vehicles  were  in  such  position  the  car  of  the 

Lefendant  approached  from,  the  north  on  Western  avenue. 
jThere  was  a  collision  between  defendant's  car  and  the 
(Plymouth  automobile  near  or  in  the  intersection. 

Elman  Miller  and  his  wife,  testifying  on  behalf 
of  plaintiff,  and  defendant  and  his  wife,  testifying  on 
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behalf  of  defendant,  were  the  only  eyewitnesses.  There 
is  considerable  conflict  in  the  testimony  on  a  number  of 
material  points.   Mrs.  Miller  says  that  her  car  was  moving 
at  the  time  it  was  struck;  defendant  says  that  it  was 
standing  still.  Elman  Miller  says  that  he  had  proceeded 
about  150  feet  dowr  the  road  when  defendant's  car  passed 
him.   Defendant  says  that  "right  after"  he  crossed  the 
railroad  tracks  some  6  blocks  north  of  the  scene  of  the 
accident,  the  bright  lights  of  the  jeep  were  in  his  eyes; 
that  he  kept  flickering  his  bright  and  dim  lights  to 
attract  the  jeep  driver's  attention  without  success; 
that  the  lights  of  the  jeep  were  exceptionally  bright 
because  they  had  to  patrol  the  area;  that  the  blinding 
lights  prevented  him  from  seeing  the  automobile  which 
was  parked  ahead  of  him,  until  after  the  jeep  had  passed 
him;  that  he  did  not  see  the  southbound  automobile  until 
the  jeep  was  30  or  ^0  feet  in  back  of  him  and  that  the 
Plymouth  automobile  was  then  standing  still.  There  is 
considerable  dispute  as  to  the  speed  of  defendant's  car. 
Miller  says  that  he  had  his  lights  dimmed  and  that  he 
flashed  his  spotlight  on  the  oncoming  car  to  slow  it 
down.   Miller  says  defendant's  car  was  being  driven  at 
70  miles  an  horn ;  defendant  says  he  was  driving  at  35  or 
^0  miles  an  hour.   Miller  says  that  his  vehicle  was  not 
stopped  for  more  than  30  seconds  while  he  conferred  with 
his  wife?  defendant  savs  that  for  three-quarters  of  a 
mile  the  bright  lights  of  the  jeep  were  on  him  while  he 
continued  along  at  the  same  speed,   Defendant  says  that 
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his  car  stopped  approximately  15  feet  from  Forest  boulevard 
and  that  his  automobile  did  not  move  over  15  feet  from  the 
time  of  impact  until  it  stopped.   Miller  s^ys  defendant's 
car  skidded  70  feet  before  striking  the  Plymouth  and  that 
the  latter  car  was  moved  50  feet  by  the  force  of  the 
collision. 

We  think  that  the  discrepancies  in  the  testimony 
tended  to  raise  a  question  of  fact  as  to  whether  or  not 
1  plaintiff's  insured  was  guilty  of  contributory  negligence. 
Plaintiff  contends  that  Miller  was  the  bailor  and  the  wife 
bailee  of  the  Flymouth  automobile  and  that  where  a  bailor 
is  himself  free  from  ncgligmce  he  may  recover  against  a 
third  person  for  damage  to  such  automobile  resulting  from 
the  concurrent  negligence  of  the  bailee  and  such  third 
person.   This  preposition  of  law  is  not  disputed  by 
defendant.  The  facts,  however,  are  challenged.   We  think 
the  evidence  above  reviewed  as  to  Mrs.  Miller's  mission  on 
the  evening  in  question  tends  to  establish  that  she  was  the 
agent,  rather  than  the  bailee,  of  her  husband,  or  at  least 
was  sufficient  to  raise  a  jury  question. 

Furthermore,  we  are  of  the  opinion  that  there  was 
evidence  from  which  the  jury  might  reasonably  infer  that 
Miller  himself  was  negligent.   There  was  evidence  to  the 
effect  that  ht  parked  his  jeep  with  its  bright  lights 
flooding  the  roadway  ahead  in  such  manner  as  to  make  it 
difficult  for  an  approaching  car  to  distinguish  the  tail 
lights  of  the  other  parked  car,  particularly  in  view  of 
the  fact  that  the  vehicles  driven  by  him  and  his  wife 
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completely blocked  the  highway. 

Complaint  is  made  of  certain  instructions.  We 
have  examined  these  instructions  and  find  no  reversible 
error. 

Although  plaintiff  has  filed  a  ^9-page  brief 
citing  numerous  authorities,  the  length  of  the  brief  is 
not  a  criterion  of  the  complexity  of  the  questions  to 
be  decided.   Here  was  a  simple  fact  question,  and  we 
think  there  was  evidence  to  support  the  jury's  verdict. 
Further  defenses  argued  we  deem  unnecessary  to  consider. 

The  judgment  of  the  County  Court  of  Cook  County 

is  therefore  affirmed. 

Judgment  affirmed. 

Robson,  J.,  concurs. 

Schwartz,  J.,  took  no  part. 
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R.   W.   CRAM, 

v. 
JOHN  FRANK, 


3 


Appellee, 


APPEAL  FRCM  MUNICIPAL 
COURT  OF  CHICAGO. 


Appellant. 

MR.  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiff  sued  for  property  damage  to  his  auto- 
mobile occasioned  as  a  result  of  a  collision  with  an 
automobile  driven  by  defendant  and  allegedly  through 
the  latter'  •  negligence.   Defendant  filed  a  counterclaim 
for  damage  to  his  automobile  allegedly  caused  through 
the  negligence  of  plaintiff.  There  was  a  trial  before 
a  jury  in  the  Municipal  Court  of  Chicago  resulting  in 
a  verdict  finding  each  party  not  guilty.   Thereafter 
judgment  in  the  amount  of  $266.67  was  entered  for  plain- 
tiff on  motion  for  judgment  notwithstanding  the  verdict. 
Defendant  appeals  from  that  judgment.   No  brief  has  been 
filed  on  behalf  of  plaintiff. 

The  accident  out  of  which  the  respective  claims 
arose  occurred  on  August  16,  1950,  about  5:30  p.m.  at 
the  intersection  of  Ogden  avenue  and  Main  street  in  Lisle, 
Du  Page  County,  Illinois.  Plaintiff  was  operating  his 
automobile  eastward  on  Illinois  Ronte  3^>  also  described 
as  Ogden  avenue.   Defendant  was  driving  northward  on  Main 
street  near  the  intersection  of  the  two  highways.  There 
were  no  witnesses  to  the  accident  other  than  the  parties. 
Defendant  was  celled  as  an  adverse  witness  by  plaintiff, 
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and  also  testified  in  his  own  behalf.  Plaintiff  testified 
substantially  that  he  was  driving  a  19^9  Hudson  automobile 
in  the  outer  eastbound  lane  of  Ogden  avenue  at  about  25 
miles  per  hour;  that  as  he  came  over  an  overpass  he  saw 
defendant's  stopped  car  some  500  to  800  feet  to  the  east; 
that  as  plaintiff's  car  approached  defendant's  standing 
car  and  when  plaintiff  was  a  distance  about  2  5  feet  to 
the  west,  defendant  suddenly  drove  out  in  front  of  plain- 
tiff's oncoming  car;  that  plaintiff  applied  his  brakes 
and  swerved  his  car  in  an  attempt  to  avoid  a  collision; 
that  plaintiff's  car  skidded  about  a  car's  length,  struck 
the  left  front  of  defendant's  car  and  pancaked,  causing 
damage  to  the  right  side  of  plaintiff's  car.   Plaintiff 
further  testified  that  in  the  presence  of  a  police  officer 
who  appeared  aftrr  the  accident,  defendant  said,  "I 
didn't  see  you."  Plaintiff  was  corroborated  as  to  this 
conversation  by  the  police  officer. 

Defendant  testified  that  he  was  driving  a  1950 
Plymouth  automobile;  that  as  he  approached  the  inter- 
section he  stopped  and  waited  for  traffic  on  the  road  to 
clear;  that  he  then  proceeded  out  into  the  road;  that  at 
the  time  he  pulled  out  into  the  road  he  could  see  to  the 
crest  of  the  overpass  to  the  west  and  that  there  was  no 
car  coming  toward  him  within  that  distance;  that  he 
entered  into  the  intersection  in  first  gear;  that  plain- 
tiff's car  suddenly  appeared  and  struck  him. 

We  think  under  all  the  evidence  that  it  was  a 
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question  of  fact  for  the  jury  and  not  for  the  trial  court, 

as  to  whether  one  or  the  other,  or  both,  of  the  parties 

to  this  accident  were  negligent.  The  jury  may  well  have 

concluded  that  the  defendant  was  negligent  in  not  having 

seen  the  plaintiff's  car  before  the  accident  and  that 

the  plaintiff  was  negligent  in  not  having  stopped  his 

automobile  or  avoided  defendant's  car  by  pulling  around 

the  car  which  admittedly  was  being  driven  very  slowly  into 

the  intersection.   In  any  event,  the  trial  court's  action 

in  entering  judgment,  notwithstanding  the  verdict,  for 

the  plaintiff,  was,  under  all  the  facts  and  circumstances, 

unwarranted. 

The  judgment  of  the  Municipal  Court  of  Chicago 

is  reversed  and  the  cause  remanded  with  directions  to 

enter  judgments  on  the  verdict. 

Judgment  reversed  and  cause 
remanded  with  directions. 

Schwartz  and  Robson,  JJ.,  concur. 


CHICAGO  COMPOSITION,  INC . , 
Individually  and  as  Assignee 
of  the  Frank  J.  Geller 
Press,  a  corporation, 

Appellee, 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 
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V. 

LA  SALLE  NATIONAL  BANK,  as 
Administrator  of  the  Estate 
of  Otto  G.  Hess,  Deceased, 

Appellant.  ) 

MR.  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiff  sued  defendant  administrator  of  the 
estate  of  Otto  G,  Hess  for  the  sum  of  $1,000,  for  the 
alleged  misappropriation  of  a  check  In  that  amount.  The 
case  was  tried  without  a  jury  and  judgment  was  entered 
for  plaintiff  against  the  defendant  in  the  amount  of  the 
claim.  This  appeal  is  from  that  judgment. 

Otto  G.  Hess  during  his  lifetime  was  president  of 
the  plaintiff  company.   On  September  5,  1950,  the  Frank  J. 
Geller  Press  drew  a  check  payable  to  plaintiff  company  for 
$1,000.  This  check,  endorsed  "Chicago  Composition,  Inc., 
Otto  G.  Hess,  Pres.,"  was  cashed  over  the  counter  at  the 
LaSalle  National  Bank  and  the  proceeds  given  to  Hess  in 
cash.   On  the  day  following  the  cashing  of  the  check  Hess 
died.  These  facts  were  proven  by  plaintiff  and  were  not 
disputed. 

In  furtherance  of  its  prima  facie  case,  plaintiff 
produced  the  comptroller  of  its  company,  Norman  Landers, 
who  testified  that  he  was  an  attorney  and  an  accountant; 
that  he  had  charge  of  the  books  and  records  of  the  plain- 


-2- 

tiff  company;  that  he  had  examined  the  ledger  sheet,  of 
the  account  between  the  Frank  J.  Geller  Press  and  the 
plaintiff  company  and  that  it  does  not  appear  en  the 
ledger  sheet  (which  he  produced  in  open  court,  plaintiff's 
exhibit  3)  that  Geller  Press  was  credited  with  the  pay- 
ment of  the  $1,000  by  the  plaintiff  company.   On  cross- 
examination  he  testified  that  he  had  nothing  to  do  with 
the  keeping  of  the  record  which  he  had  examined;  that  he 
was  not  an  employee  until  the  November  following  the 
issuance  of  the  check,  although  prior  to  that  time  he 
had  made  an  audit  in  connection  with  an  application  for 
an  R.F.C.  loan;  that  he  would  have  no  way  of  knowing  that 
the  entries  prior  to  November  3»  1950,  were  true  and 
correct  and  complete;  that  he  knew  that  no  credit  in  favor 
of  Geller  Press  was  entered  on  the  ledger  sheet;  and  that 
there  is  no  record  of  any  such  credit  on  the  books  of  the 
company. 

Elliott  Frank  was  called  en  behalf  of  the  plain- 
tiff and  testified  that  he  was  vice-president  of  the  LaSalle 
National  Bank;  that  the  $1,000  check  in  controversy  was  not 
deposited  to  the  credit  of  the  plaintiff  company,  but  the 
proceeds  were  paid  over  the  counter  to  Hess. 

The  defendant  introduced  no  testimony,  and  the 
foregoing  was  all  the  testimony  introduced  on  either  side. 

Defendant  claims  (1)  that  the  proof  failed  to  show 
any  misappropriation  of  funds  by  the  decedent;  (2)  that 
there  was  no  competent  evidence  that  the  plaintiff  company 
did  not  receive  the  $1,000  in  question;  and  (3)  that  plain- 
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tiff  net  having  produced  its  books  of  account,  it  would  be 

presumed  that  these  records  would  show  that  plaintiff 

company  received  the  proceeds  of  the  check. 

We  are  of  the  opinion  that  the  proof  introduced  by 
plaintiff  was  sufficient  to  establish  a  prima  facie  case. 
Defendant  urges  that  there  was  no  evidence  that  the  money 
was  not  expended  for  proper  corporate  purposes  and  that 
it  did  not  appear  that  the  money  was  not  immediately  turned 
over  to  the  corporation.   In  our  view  of  this  case  plain- 
tiff did  not  have  the  burden  of  accounting  for  the  pro- 
ceeds of  the  check,  but  rn  the  crntrary,  having  established 
that  the  money  came  into  the  hands  of  Hess,  the  burden  was 
upon  the  defendant  to  show  that  the  proceeds  were  used  for 
corporate  purposes  and  to  establish  any  other  defense  it 
might  have.  While  the  affidavit  of  merits  in  the  case  Is 
extremely  sketchy,  consisting  principally  of  the  conclusion, 
"defendant  denies  that  it  is  indebted  to  the  plaintiff  in 
the  sum  of  One  Thousand  Dollars  ($1,000.00),"  if  by  such 
denial  defendant  intended  to  prove  payment,  it  would  then 
have  the  burden  of  proving  such  affirmative  defense.   De- 
fendant says  jn  its  brief:   "It  is  doubtless  true  that  if 
Otto  G.  Hess  were  alive,  he  would  be  expected  to  come  for- 
ward and  explain  the  transaction  and  tell  what  was  done 
with  the  money."  We  are  of  the  opinion  that  the  same  burden 
rested  upen  his  personal  representative. 

Defendant  urges  that  the  testimony  of  the  witness 
Landers  to  the  effect  that  the  ledger  sheet  of  the  plain- 
tiff company  docs  not  show  any  credit  to  the  Gellcr  Press 
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for  the  $1,000  ehrck  received  by  Hess  wrs  incompetent. 
It  bases  its  contention  upon  the  authority  of  LeRcy  State 
Ba nk  v .  K e ene n ' s  3a nk ,  337  111.  173,  where  an  auditor  who 
did  not  make  the  entries  on  the  books  and  who  was  unable 
to  testify  to  the  correctness  of  the  entries  was  permitted 
to  testify  to  certain  conclusions  arrived  at  from  an 
examination  of  the  bocks.  The  court  there  said  (p.  193) t 
"Since  the  books  were  not  shown  to  be  competent  evidence 
the  statement  of  the  conclusions  reached  by  a  consideration 
of  them  was  not  competent  evidence  and  should  not  have  been 
admitted."   However,  an  analysis  of  that  case  shows  that 
it  does  not  sustain  the  contention  for  which  it  is  urged. 
There  the  account  about  which  the  witness  testified  was 
material  as  bearing  upon  the  question  as  to  whether  or 
not  the  defendant  bank  was  indebted  to  the  plaintiff  bank 
on  a  guaranty  to  pay  certain  deficiencies  under  a  guaranty 
agreement.  The  auditor  who  made  the,  examination,  as  here- 
tofore indicated,  was  unable  to  testify  to  the  correctness 
of  the  account  inasmuch  as  he  had  nothing  to  do  with  the 
making  of  the  entries  but  had  been  hired  merely  for  the 
purpose  of  preparing  a  condensed  statement  for  use  at  the 
trial.  When  this  expert  sought  tc  testify  as  to  these 
figures,  objection  was  made  on  the  ground  that  no  proper 
and  sufficient  foundation  had.  been  laid  because  the  records 
were  not  in  evidence  and  because  the  questions  asked  per- 
mitted the  witness  to  put  his  own  construction  on  the  con- 
tract and  to  state  the  account  accordingly.   Later  the  books 
were  offered  in  evidence  but  an  objection  to  their  admission 
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was  sustained  en  the  ground  that  they  were  not  properly 

qualified.   In  the  instant  case  no  such  objection  was 
ever  made.   The  witness  Landers  was  permitted  to  testify 
without  objection,  on  direct  examination,  that  the  ledger 
sheet  from  which  he  was  testifying  was  a  record  of  the 
plaintiff  company  and  that  it  showed  no  credit  to  the 
Geller  Press  of  the  $1,000  check.  After  cross-examination, 
during  which  the  fact  was  brought  out  that  the  record  from 
which  the  witness  testified  was  not  kept  by  him  and  that 
he  was  unable  to  testify  frrm  his  own  knowledge  to  its 
truth  and  correctness,  a  motion  was  made  to  strike  all 
of  his  testimony  bearing  on  this  subject  matter,  which 
motion  was  denied.  At  no  time  was  any  objection  made 
as  was  dene  in  the  LeRoy  State  Bank  case,,  that  in  the 
absence  of  the  berks  and  records  themselves  any  testimony 
bearing  on  their  contents  wruld  be  incompetent.   Defendant 
at  no  time  during  examination  requested  the  books. 

As  we  read  the  LeRey  State  Bank  case,  it  is 
authority  for  the  procedure  adapted  by  the  plaintiff. 
The  plaintiff  was  obligated  to  establish  a  negative  fact, 
namely,  that  there  was  no  entry  on  the  plaintiff  company's 
books  showing  a  credit  te  Geller  Press.  This  could  only 
be  established  by  an  examination  of  the  complete  account, 
anri  it  was  entirely  competent  for  this  to  be  done  by  one 
qualified  by  training  and  experience  to  ascertain  such  a 
fact  from  an  examination  cf  the  becks.   The  procedure  is 
expressly  authorized,  in  the  LePoy  State  Bank  case,  where 
the  court  said  (p.  192); 
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"While  the  results  of  the  examination  of  voluminous 
documents,  writings,  records  an^  becks  may  be  proved  by 
expert  accountants  or  ether  competent  person  who  has  made 
the  examination,  the  documents,  records  or  books  upon 
which  the  examination  is  based  must  be  of  such  a  character 
as  to  be  themselves  admissible  in  evidence.  The  oral  evi- 
dence is  admissible  because  the  voluminous  character  of 
the  instruments  of  evidence  precludes  their  examination 
in  ccurt,  and  the  testimony  to  results  reached  by  their 
examination  is  merely  a  statement  of  what  those  instruments 
shew.11 

If  any  question  was  being  raised  that  the  books  themselves 

should  have  been  produced  so  that  defendant  might  have  had 

opportunity  to  check  the  statements  of  the  witness,  then 

the  objection  should  have  been  made  on  that  ground,  and 

being  made  here  for  the  first  time  cores  too  late. 

Defendant  in  its  brief  urges  that,  plaintiff  not 
having  produced  its  books  of  account,  there  is  a  presumption 
that  the  books  would  show  that  the  plrintnff  corporation 
received  the  money.   For  the  reasons  heretofore  outlined 
we  find  no  merit  in  such  contention. 

For  these  reasons  the  judgment  of  the  Municipal 
Court  of  Chicago  is  affirmed. 

Judgment  affjr^ed. 
Schwartz  and  Robson,  JJ.,  concur. 
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Appellant, 


v. 


APPEAL  FROM  CIRCUIT  COURT, 
COOK  COUNTY. 


OLLIE  MOORE  and  ODEAL 
MOORE, 

Appellees . 


MR.   PRESIDING   JUSTICE  TUOHY  DELIVERED  THE   OPINION 
OF  THE   COURT. 

Plaintiff  appeals  from  a  decree  of  the  Circuit 
Court  of  Cook  County  dismissing  his  complaint  for  want 
of  equity.  The  complaint  was  entitled  "Bill  of  Review 
for  Newly  Discovered  Evidence." 

The  bill  of  review  alleges  that  a  complaint  had 
theretofore  been  filed  wherein  plajntiff  sought  to  have 
a  deed  executed  by  him  and  delivered  to  defendants  can- 
celled and  set  aside  for  the  alleged  reason  that  when 
plaintiff  executed  the  deed  on  August  11,  19^? ,  he  was  so 
intoxicated  as  to  be  unable  to  understand  what  he  was 
doing;  that  after  a  hearing  on  the  complaint  and  answer 
which  denied  the  intoxication,  the  trial  court  dismissed 
the  complaint  for  want  of  equity,  and  on  November  27,  1950, 
the  decree  of  the  trial  court  was  affirmed  by  the  Supreme 
Court  of  this  State,  The  bill  of  review  further  alleges 
that  while  the  cause  was  pending  in  the  Supreme  Court 
plaintiff  discovered  new  matters  of  consequence,  particu- 
larly, that  Ollie  Moore  and  Odeal  Moore,  grantees  in  the 
deed,  were  not  husband  and.  wife  on  the  date  of  the 
execution  of  the  deed,  to-wit,  August  11,  19^ ?  and  did 
not  become  husband  and  wife  until  December  15,  19^9;  that 
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during  this  sixteen  month  period  they  lived  in  an  open 
and  notorious  state  of  adultery-!  that  neither  plaintiff 
nor  his  attorney  knew  or  could  have  known  by  reasonable 
diligence  of  this  fact,  and  that  they  first  learned  of 
this  newly  discovered  evidence  about  January  20,  1950. 

The  trial  court,  after  considering  the  allegedly 
new  matter  recited  in  the  bill  of  review,  dismissed  the 
said  bill  for  want  of  equity. 

Plaintiff  urges  here  that  if  he  could  have  pro- 
duced evidence  that  the  defendants  were  not  married  to 
each  other  at  the  time  the  deed  was  executed,  a  different 
result  would  have  been  reached  in  the  cause  which  sought 
to  set  aside  the  deed. 

The  sole  issue  in  the  original  case  was  whether 
or  not  plaintiff  was  by  reason  of  intoxication  in  such 
condition  that  he  was  incapable  of  understanding  the 
nature  of  the  transaction  in  which  he  was  then  engaged, 
namely,  the  execution  and  delivery  of  the  deed  to  defend- 
ants, who  in  such  deed  were  described  as  Ollie  Moore  and 
Odeal  Moore,  his  wife.   (Odeal  Moore  is  the  daughter  of 
plaintiff.)   The  trial  court,  subsequently  affirmed  by  the 
Supreme  Court,  decided  that  no  such  a  degree  of  intoxica- 
tion existed,  ane1  confirmed  the  conveyance.   We  fail  to 
see  how  the  fact  that  defendants  were  not  husband  and  wife 
at  the  time  of  the  conveyance  could  have  the  remotest  bear- 
ing on  whether  or  not  plaintiff  wa s  at  such  time  intoxi- 
cated. Newly  discovered  evidence  sufficient  to  set  aside 
a  decree  must  be  such  as  relates  to  a  matter  in  issue  in 
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the  original  hearing.  Waterman  v.  Hall.  298  111.  75,  81. 
There  is  no  merit  in  this  appeal.  The  decree  of 
the  Circuit  Court  of  Cook  County  is  affirmed. 

Decree  affirmed, 
Schwartz  and  Robson,  JJ.,  concur. 
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JAMES   FREDERICK  CHENEY 
and   JANE  CHENEY, 

Appellants, 
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APPEAL  FROM  MUNICIPAL 
COURT    OF   CHICAGO. 


v. 

CEASAR  GARIBALDI  and 
AURELIA  GARIBALDI, 

Appellees , 

MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT. 

This  is  an  action  at  law  in  the  Municipal  Court  by- 
James  Frederick  Cheney  and  Jane  Cheney,  plaintiffs 
(appellants),  against  Ceasar  Garibaldi  and  Aurelia 
Garibaldi,  defendants  (appellees),  for  principal  and 
interest  claimed  to  be  due  on  a  certain  promissory  note 
signed  by  said  defendants,  in  the  amount  of  $3*700.00, 
payable  to  the  order  of  bearer  with  interest  at  six  per 
cent  per  annum,  falling  due  on  or  before  March  20,  1933? 
with  interest  after  maturity  at  seven  per  cent  per  annum 
by  an  agreement  dated  July  23,  1935?  executed  by  Edwin  H. 
Cheney  and  Ceasar  Garibaldi.  The  time  of  the  payment  of 
the  note  was  extended  by  the  parties  for  five  years  from 
March  20,  1935,  with  interest  at  four  per  cent  per  annum 
payable  semiannually.  The  interest  was  evidenced  during 
said  extended  period  by  10  extension  interest  notes 
of  even  date,  in  the  sum  of  $?k. 00  each,  which  exten- 
sion interest  notes  were  executed  by  defendants  and 
one  fell  due  each  six  months  after  the  date  of  said 
extension  agreement.  Extension  interest  coupon 
notes  numbers  1  and  2  were  paid  and  numbers  3  to  10  were 
not  paid.  Plaintiff  James  Frederick  Cheney  is  the  owner 
of  an  undivided  tf/10th  interest  of  the  principal  note 
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and.  plaintiff  Jane  Cheney  is  the  owner  of  an  undivided 
6/10th  interest  of  said  principal  note  and  interest 
coupons . 

The  interest  of  plaintiffs  was  acquired  through 
and  by  the  last  will  and  testament  of  Edwin  H.  Cheney, 
deceased*  The  principal  and  interest  alleged  to  be  due 
was  in  the  sum  of  $7,368.92. 

Defendants  filed  their  defense  to  said  action. 
They  denied  that  plaintiffs  were  the  o'Tiers  of  said 
principal  note  and  interest  coupons  and  stated  that  said 
notes  had  never  been  inventoried  in  the  estate  of  Edwin 
H.  Cheney,  who  had  died  a  resident  of  St.  Louis  County, 
Kissouri,  and  that  the  action,  if  any,  could  only  be 
maintained  by  the  executor  or  personal  representative 
of  said,  deceased.   Defendants  also  denied  that  they 
were  indebted  in  any  sum  whatsoever  on  sai^1  notes,  an^  as 
a  defense  pleaded  the  Statute  of  Limitations  of  Illinois. 

A  reply  was  filed  by  plaintiffs  to  the  defense  of 
defendants.   They  alleged,  that  the  estate  of  Edwin  S. 
Cheney  was  closed  on  June  1? ,  19^6,  an^1  the  executors 
discharged  and  the  existence  of  the  indebtedness  sued  on 
was  not  learned  about  until  October  of  19^7.  The  plain- 
tiffs became  the  owners  of  the  indebtedness  sued  upon 
through  decedent's  will  at  the  time  of  his  death,  subject 
only  to  the  rights  of  the  legal  representatives  of 
decedent's  estate  during  the  period  of  administration. 
When  the  estate  was  closed  on  June  18  plaintiffs  became 
the  owners  of  the  indebtedness,  and  on  March  18 ,  1950?  the 
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date  of  institution  of  +his  action,  had  the  right  to  bring 

a  suit.   At  the  trial  the  defendants  did  not  urge  the 

to 
defense  of  the  statute  of  limitations  as^the  principal 

note  but  only  as  to  the  first  nine  interest  coupons.  The 

court,  after  a  hearing  on  the  merits,  found  for  the 

defendants  and  dismissed  the  action. 

Plaintiffs  urge  as  grounds  for  reversal:  (1) 
The  court  erred  in  holding  that  under  the  law  of  the 
State-  of  Missouri,  the  plaintiffs  were  not  the  owners  of 
the  indebtedness  sued  upon  and  coul^  not  maintain  a  suit 
thereon  against  defendants,   (2)  The  court  erred  in  re- 
fusing to  allow  one  of  plaintiffs'  witnesses  to  testify- 
to  a  telephone  conversation  with  defendant,  Ceasar 
Garibaldi.   (3)  The  court  erred  in  sustaining  a  motion 
to  strike  from  the  record  certain  letters,  being 
Plaintiffs'  Exhibits  numbers  >+,  5,  6  and  8,  which  were 
necessary  to  prove  the  loss  of  the  principal  note  sued 
upon. 

The  statute  of  the  State  of  Missouri  (sec.  h6l,9*Q 

Mo.  Rev.  Stat.  19^9  Administrators  de  bonis  non)  governing 

plaintiffs'  right  to  sue,  provides  that  it  is  only 

necessary  to  have  letters  of  administration  issued  after 

an  estate  has  been  closed,  where  there  are  unpaid  allowed 

demands  against  the  estate  or  upon  good  cause  shown.   The 

case  of  Pullis  v.  Pullis,  127  Mo.  Appeals  Reports, 

29>+,  105  S.W.  275,  interprets  the  statute: 

"It  is  clear  that  the  Legislature  did  not  intend 
that  every  discovery  of  such  assets  should  invoke  a  new 
administration,  but  that  this  should  occur  only  when  there 
were  allowed  demands  still  unpaid,  or  perhaps,  in  s 
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instances  covered  by  the  words  'in  cases  not  otherwise 
provided  for.1   Presumably  if  there  are  no  such 
demands,  and  no  such  special  circumstances  calling 
for  a  new  administration,  none  ought  to  be  granted, 
but  the  heirs  and  legatees  who  are  entitled  to  the 
newly  discovered  assets  ought  to  be  left  to  settle 
their  rights  by  ordinary  process  in  law  or  equity  or 
by  a  voluntary  distribution  among  themselves," 

In  the  Edwin  H.  Cheney  estate  there  were  no  claims 
outstanding  and  no  special  reason  why  the  assets,  dis- 
covered after  the  estate  hac1  been  closed,  could  not  be 
distributed  to  the  persons  entitled  thereto.  Plaintiffs 
were  the  only  ones  entitled  to  this  distribution  and  it 
is  apparent  that  the  courts  of  Missouri  would  not  require 
a  useless  act.   (Painter  v.  Painter.  12U  S.W.  561.) 

Defendants  cite  the  case  of  Pullis  v.  Pullis,  178 
Mo.  683,   a  case  involving  the  same  parties  as  were  involved 
in  Pullis  v.  Pullis.  127  Mo.  Appeals  Reports,  29*+,  hereto- 
fore discussed.  This  was  decided  by  the  lower  court  on 
the  basis  of  the  revised  statutes  of  1899  an^  not  on  the 
statute  as  subsequently  amended  on  March  26,  1903.   The 
case  cited  by  defendants^,  therefore,  is  clearly  not  in 
point  and  the  trial  court  was  in  error  in  ruling  that 
plaintiffs  could  not  maintain  their  action  on  this  basis. 

The  court  refused  to  allow  plaintiffs'  witness, 
Walter  L.  Pope,  an  assistant  trust  officer  of  the 
Mercantile-Commerce  Bank  &   Trust  Co.  of  St.  Louis,  Me., 
which  bank  with  plaintiff  James  F.  Cheney,  were  the 
executors  of  the  estate  of  Edwin  H.  Cheney,  deceased,  to 
testify  as  to  a  telephone  conversation  he  had  with  defend- 
ant.Ceasar  Garibaldi,  pertaining  to  the  notes  sued  upon. 
After  this  conversation,  anr*  pursuant  te  it,  he  wrote  a 
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letter  to  Ceasar  Garibaldi  (Plaintiffs'  Exhibit  3)  in 

which  he  referred  to  such  conversation,   Defendants' 
lawyer  wrote  Pope  in  response  to  this  letter.   Consider- 
ing these  circumstances  the  mere  fact  that  the  witness 
r'lr-   not  know  def enfant  Ccasar  Garibaldi  pricr  to  the 
conversation,  or  his  voice,  did  net  affect  the  credibility 
of  his  testimony  as  to  the  telephone  conversation.   31 
C.J.  9085  Morris  v.  Finkelstein,  V+5   3.W.  U39;  Estate  of 
Wood  v.  Tyler ?  2  56  111.  App.  1+01. 

We  are  next  called  upon  to  decide  whether  or  not 
certain  letters  offered  by  plaintiffs  as  Exhibits  numbers 
^,  5,  6  anr1  8,  and  admitted  subject  to  defendants'  motion 
to  strike,  were  admissible.   Defendants  at  crrclusicn  of 
plaintiffs'  testimony  renewed  their  mcticn  to  strike  and 
the  court  allowed  it. 

Plaintiffs'  Exhibit  ^,  a  letter  from  defendants' 
lawyer,  refers  to  Plaintiffs'  Exhibit  3  written  by  Pope 
to  the  defendants.  Exhibit  h   also  refers  to  defendants' 
dealings  with  Walter  S.  Holden,  attorney  for  Edwin  H. 
Cheney,  the.  decedent,  who  last  had  the  principal  note 
upon  which  this  suit  is  based.   A  letter  received  in  due 
course  purporting  to  be  written  or  sent  by  a  person  in 
answer  to  another  letter  is  admissible  in  evidence,  where 
the  alleged  writer  admits  he  received  anc1  replied  to  a 
letter  of  the  character  claimed  to  have  been  written  to 
him..   32  C.J.,  sec.  706,  page  609;  Wigmore  on  Evidence, 
vol.  3 ?  sec.  7025  Crorge  B,  Wellon.  Executor  v.  Daly.  93 
N.H.  150 5  Eastman  v.  United  Marble  Co..  2U^+  111,  App.  256. 
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Therefore,  Plaintiffs'  Exhibit  h   should  not  have  been 

stricken. 

Plaintiffs'  Exhibits  5,  6  and  8  were  letters 
explanatory  of  Plaintiffs'  Exhibits  3  and  k   and  each  is 
dependent  upon  the  other  and  together  show  the  continuity 
of  the  search  made  by  the  bank  as  the  co executor  for 
the  lost  principal  note,  and  as  such  should  have  been 
admitted  in  evidence  for  this  purpose. 

The  judgment  of  the  trial  court  dismissing  the 
case  is  reversed  end  the  cruse  remanded  with  directions 
to  proceed  pursuant  to  the  findings  of  this  opinion. 

Judgment  reversed  and  cause 
remanded  with  directions. 

Tuohy,  P.  J.,  concurs. 
Schwartz,  J.,  took  no  part. 
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THE    BRITE-HOUSE   COMPANY, 
a   corporation, 

Appellant, 


R.  H.  CARY, 
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APPEAL  FROM  SUPER IOB 
COURT,  COOK  COUNTY. 


Appellee. 

MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Plaintiff  (appellant)  seeks  to  recover  from  defend- 
ant (appellee)  rental  of  $500. CO  per  month  for  the  months 
of  September,  19*+7,  through  May  of  19^8,  or  $h,  500.00. 


Defendant  had  been  a  month-to-month  tenant  occupying 


space  in  the  building  owned  by  plaintiff  at  a  rental  of 
$50.00  per  month.   On  July  7,  19*+7,  plaintiff  served  defend- 
ant with  a  notice  purporting  to  terminate  the  tenancy  for 
the  premises  as  of  August  31?  19^7.   Included  as  a  part 
of  the  notice  to  terminate  the  tenancy  was  the  following 
language: 

"and  if  you  continue  to  occupy  the  said  premises  as  tenant 
after  August  31,  19^7,  you  will  do  so  at  a  rental  of 
$500.00  per  month." 

After  hearing,  the  trial  court  found  for  the  defendant. 

Plaintiff  contends  that  the  trial  court  erred  in 
finding  for  the  defendant  for  two  reasons:  (1)  Where  a 
tenant  holds  over  after  expiration  of  tenancy  with  notice 
that  new  terms  will  be  required,  his  assent  will  be  pre- 
sumed.  (2)  There  is  an  implied  contract  for  a  tenant 
holding  over  to  pay  increased  rent. 

Defendant  contends  that  plaintiff's  theories  do 
not  apply  because  the  five-day  notice  served  by  plaintiff 
on  defendant  was  not  in  proper  form.  We  will,  therefore, 
consider  defendant's  contention  first. 
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Tbe  undisputed  testimony  is  that  defendant  at  one 
time  occupied  three  areas  in  the  building:   The  West  Bay 
on  the  first  floor,  office  space  on  the  second  floor,  and 
storage  space  in  an  areaway  between  plaintiff's  building 
and  the  building  next  door.  Defendant  surrendered  posses- 
sion of  the  space  occupied  on  the  first  floor  in  February 
of  19^7;  on  the  second  floor  sometime  prior  to  September 
of  19*+7,  and  the  storage  space  between  the  buildings  in 
December  of  19^7 .   In  the  notice  of  termination  the  only 
space  described  is  "The  West  Bay  of  the  First  Floor," 
which  was  one  of  the  spaces  that  had  been  occupied  by  the 
defendant  but  was  not  occupied,  by  him  at  the  time  of  the 
service  of  notice. 

A  landlord  must  give  30  days'  noticr  in  writing 
to  terminate  a  month-to-month  tenancy,   (111.  Rev.  Stat. 
19^7,  chap.  TO,  sec.  6.)   Such  notice  must  accurately 
describe  the  leased  premises.   Plaintiff's  notice  did  not 
accurately  describe  the  premises  leased  and,  therefore, 
was  not  sufficient  to  cancel  the  tenancy.   Sheldon  v. 
Sutherland ,  222  111.  App .  59?.  The  notice,  being  of  no 
effect,  the  month-to-month  tenancy  was  continued  on  the 
same  basis  that  existed  prior  to  the  service  of  such 
notice. 

Plaintiff's  contentions  could  only  be  considered  if 
its  notice  of  termination  was  sufficient.  We  have  held  that 
it  was  not.  Therefore,  it  is  not  necessary  for  us  to  con- 
sider them  or  the  authorities  in  support  thereof.  The 

judgment  of  the  Superior  court  is  affirmed. 

Judgment  affirmed, 

Tuohy,  P. J.,  concurs. 
Schwartz.  J.,  tn^v  m^>  -^^+- 
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General  No.  9812  Agenda  No.  14. 


WILHELMIHA  C.  HENKE,  4DHIHX8T2ATGB      |   ,~ 
OF  THE  ESTATE  OP  LUIE  H.  KENKE,  J-J  Z| 

DECEASED,  j 

Plaintiff- Appellee , 

(        Appeal  from 
vs.  I  Circuit  Court  of 

I        Mason  County. 
CHICAGO  &  ILLINOIS  MIDLAND  RAILWAY      f 
COMPANY,  A  CORPORATION, 

Defendant- Appellant.    I 

Reynolds,  J# 

This  is  a  suit  brought  by  Wilhelmina  C.  Menke,  Adminis- 
trator of  the  Estate  of  Lule  H.  Kenke,  deceased,  plaintiff- 
appellee,  hereinafter  called  the  plaintiff,  against  Chicago  & 
Illinois  Jiidland  Railway  Company,  a  corporation,  Defendant- 
appellant,  hereinafter  called  the  defendant,  for  damages  for 
the  wrongful  death  of  the  plaintiff's  intestate. 

The  cause  arose  out  of  a  collision  between  a  train  of 
defendant  and  a  road  grader  being  operated  by  the  plaintiff* s 
intestate  at  a  highway  orossin^  in  the  township  of  Havana,  Mason 
County,  Illinois  on  October  28,  19^7  at  about  10:45  A.  R.  A  jury 
trial  resulted  in  a  verdict  for  #6,500,00  damages  in  favor  of 
plaintiff,  on  which  judgment  was  entered  on  the  verdict  and  from 
which  Judgment  defendant  has  appealed  to  this  court. 

At  the  point  where  the  collision  occurred,  the  township 
road  ran  In  an  easterly  and  westerly  direction  parallel  to  the 
tracks  of  defendant.  Deceased,  aged  70,  was  grading  the  township 
road  and  was  proceeding  In  a  westerly  direction.  The  train  was 
proceeding  easterly  when  plaintiff's  Intestate  reached  a  point 
where  the  township  road  turned  in  a  northerly  direction,  he 
crossed  the  tracks  of  the  defendant.   It  appears  from  the  evidence 
that  the  deoeased  partially  raised  his  grader  blade  just  prior*  to 
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making  the  turn  to  go  on  to  the  tracks  and  that  after  he  made 
the  turn,  he  stopped  before  going  on  the  tracks  and  raised  the 
grader  blade  still  more,  as  he  left  another  small  pile  of  debris 
at  that  point. 

fh#  plaintiff  in  counts  one  and  two  of  her  complaint, 
charged  substantially  the  same  acts  of  negligence  which  are  as 
follows : 

a.  Failing  to  keep  the  lands  of  the  defendant 
adjacent  to  said  railroad  track  dear  of  trees  and 
brush. 

b.  Propelling  said  locomotive  at  a  greater  rate 
of  speed  than  was  reasonable  and  proper  un'ler  the 
circumstances . 

c.  By  falling  to  ring  the  bell  or  blow  the 
whistle  a  distance  of  at  least  eighty  (80)  rods 
from  the  place  where  railroad  crosses  or  inter- 
sects said  public  highway,  and  falling  to  continue 
the  said  ringing  and  whistling  until  said  highway 
was  reached  as  is  required  by  the  statutes  of  the 
State  of  Illinois  in  such  case  made  and  provided, 
particularly  Chapter  114,  paragraph  59,  111.  Smith- 
Hurd  annt'd  Per.  Ed. 

d.  By  failure  to  keep  a  proper  look-out  for 
vehicles  attempting  to  cross  said  railroad  crossing. 
Count  three  was  a  charge  of  general  negligence  against  the 
defendant.  Each  count  alleged  due  care  on  the  part  of  plain- 
tiff's intestate.  The  defendant  denied  trie  charges  of  negli- 
gence and  the  exercise  of  due  care  by  plaintiff's  intestate. 

The  defendant  contends  that  the  plaintiff  failed  to  prove 
any  negligence  on  the  part  of  the  defendant  and  that  the  plain- 
tiff presented  no  evidence  whatsoever  to  sustain  her  necessary 
allegation  that  the  deceased  was  in  the  exercise  of  due  care 
and  caution  for  his  own  safety.  The  defendant  asks  that  the 

oase  be  reversed  on  the  grounds  that  the  trial  court  erred  in 
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denying  the  motions  of  defendant  at  the  close  of  plaintiff's 
evidence,  at  the  close  of  all  the  evidence  and  for  judgment  in 
favor  of  defendant  notwithstanding  the  verdict. 

In  order  to  dispose  of  this  case,  we  find  it  necessary  to 
decide  only  if  there  is  any  evidence,  taken  in  its  aspect  most 
favorable  to  the  plaintiff,  -which  shows  that  deceased  was  in  the 
exercise  of  due  care  and  caution  for  his  own  safety  at  the  time 
of  the  aocldent.  If  there  is  no  evidence  tending  to  show  that 
the  deceased  was  in  the  exercise  of  due  care  and  caution  for  his 
own  safety  at  the  time  and  place  la  question,  the  judgment  cannot 
stand.   (Proveiyano  v.  I.  C?  R.  R.  Co.,  357  111.  19?). 

The  only  witness  offered  by  the  plaintiff  to  establish  due 
care  and  caution  on  the  part  of  the  deceased  was  Howard  Siebtenborn, 
whose  testimony  in  regard  to  that  question,  as  abstracted,  was  as 
follows:  "On  October  28,  19^7,  at  about  10:30  A.  M.t  I  was  on  the 
south  side  of  the  track  about  600  or  700  feet  west  of  the  public 
road  crossing  and  west  of  the  lane  that  leads  to  the  Clmco  Farm 
house,  and  was  on  the  right  of  way  south  of  the  fence  line.  I  was 
cleaning  a  storm  sewer.   I  saw  the  road  grader  approach  the  track. 
This  road  grader  was  a  regular  maintainer  with  the  motor  to  the  back 
of  the  blade.  Ihe  cab  was  behind  the  motor.   It  was  coming  down 
along  the  track  headed  west.  When  I  saw  it,  it  was  near  the  crossing. 
I  was  on  foot  at  the  time.   The  road  grader  came  to  a  stop.  A.t 
that  time  the  train  was  already  past  me  and  had  passed  the  farm 
crossing,  had  whistled  for  the  public  crossing  and  about  the  time  I 
saw  this  situation  it  whistled  again.   Then  the  grader  started  up 
very  slow.  Right  after  that  the  train  obstructed  my  view  and  al- 
though I  did  not  see  the  collision,  I  heard  the  sound  of  it.  The 
train  stopped  immediately  with  the  caboose  on  the  west  side  of  the 
crossing.  There  were  about  13  cars  on  the  train.   I  went  to  the 
scene  of  the  accident  and  saw  that  the  train  had  carried  the  road 
grader  about  50  feet  and  deposited  it  on  the  north  side  of  the 
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track.  The  road  grader  was  hit  on  the  left  rear  wheel.  Deceased 
was  thrown  clear  of  the  road  grader.  The  only  ones  present  at  that 
tiiie  were  the  train  crew.  I  had  a  clear  and  unobstructed  view  of 
the  public  crossing.  This  train  was  moving  not  over  35  miles  an  hour 
when  I  first  saw  it.  It  was  whistling  for  all  crossings  and  gave  a 
warning  signal  for  the  last  crossing  signal.  That  is  all  the  sig- 
nals I  remember.  The  engineer  applied  trie  brakes  on  the  locomotive 
but  I  could  nox,   tail  how  close  the  engine  was  to  the  crossing  when 
the  braises  were  applied.  I  had  known  the  deceased  all  my  life. 
I  work  on  the  far©  and  have  nothing  to  do  with  the  maintenance  of 
rolling  stock.  It  was  a  nice  day  to  work.  There  was  nothing  un- 
usual about  the  operation  of  this  road  grader  and  I  had  seen  the  de- 
ceased at  this  point  many  times  before  with  this  same  road  grader." 
On  cross  examination,  he  testified,  as  abstracted,  as  follows: 
"The  train  was  going  towards  Topeka  and  at  the  time  I  saw  it,  had 
already  passed  the  private  farm  crossing  going  into  Cimeo  Farm. 
At  that  time  the  road  grader  was  stopped  and  I  would  not  think 
there  was  anything  to  interfere  with  deceased's  vision  to  see 
the  train.  I  saw  the  deceased  clearly  and  I  think  he  could  see 
me.  At  that  time  the  road  grader  was  stopped  near  the  track  and 
the  train  vms  past  me." 

James  P.  Greeley,  the  engineer,  testified  that  the  regular 
whistle  was  sounded  and  continued  until  he  reached  the  first 
crossing;  that  he  saw  the  road  grader  at  a  point  fifty  feet  before 
reaching  the  Clmco  Farm  crossing ;  that  he  saw  it  turn  the  corner 
and  stop;  that  he  gave  a  series  of  short  blasts  of  the  whistle; 
that  the  bell  was  ringing  when  he  left  Quiver  and  was  still  ring- 
ing when  he  stopped  after  the  accident;  that  the  speed  of  the 
train  was  between  30  and  35  niles  per  hour;  that  when  he  saw  the 
road  grader  start,  he  applied  the  bratces  in  emergency  and  that  the 
visibility  MM  good. 

The  plaintiff  presented  a  considerable  amount  of  evidence 
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to  prove  that  there  were  four  or  five  large  locust  trees  closer 
than  five  hundred  feet  west  of  the  crossing  where  the  accident 
occurred  which  uight  have  obstructed  the  view  of  the  deceased  as 
he  operated  his  road  grader  approaching  this  crossing.  We  do 
not  find  this  evidence  ver,y  persuasive  in  view  of  the  plaintiff's 
own  witness,  Howard  Slebtenboru  and  defendant's  exhibits  numbers 
1,  2  una  3. 

In  Burns  v.  Chicago  &  Altog_RaiIroad  £o_.,  223  111.  App. 
439,  it  was  said;  "It  is  a  generally  recognized  fact  that  rail- 
road crossings  are  dangerous  places,  and  it  is  the  settled  law 
in  this  State  that  one  who  approaches  a  railroad  crossing  aiust 
approach  it  using  an  amount  of  care  couiaensurate  with  the  known 
danger.  In  Sunnes  v.  Illinois  Gent.  R.  Co.,  201  111.  App.  378, 
this  court  held  that  the  fact  that  the  plaintiff  knew  that  his 
view  of  the  tracK  was  partially  obstructed  by  a  hedge  along  the 
side  of  the  highway  required  care  on  his  part  in  proportion  to 
the  known  danger" . 

"In  Toledo,  W.  AW.  ft.  Co.  v.  Jones.  ?6  111.  311,  It  was 
said j  ' inere  is  nothing  which  can  relieve  a  person  from  the  duty 
of  exercising  due  care  and  caution  at  a  railroad  crossing.  It  is 
not  always  the  case  that  trains  are  on  Haft,  as  is  well  known, 
hence  the  pressing  necessity  of  using  vigilance,  care  and  caution 
at  all  ti;.es.'   In  Chicago.  B.  &  A.  ft.  GoP  v.  Daaerellf  81  111. 
450,  it  was  said:   ' This  court  has  repeatedly  declared  the  doctrine 
that  it  is  the  duty  of  persons  about  to  cross  a  railroad  track 
to  look  about  them,  and  see  if  there  is  danger;  not  tc  go  reck- 
lessly upon  the  traok  but  take  the  proper  precautions  themselves 
to  avoid  accidents  at  such  places.'   In  Lamarre  v.  Cleveland, 
C.  C.  &  St.  L.  fiy.  Co..  21?  111.  App.  296,  it  was  said:   'Where 
a  railroad  train  and  a  person  traveling  on  the  highway  each 
approaches  a  railroad  crossing  at  the  same  time,  it  is  not  the 
duty  of  the  company  to  stop  its  train,  but  it  is  the  duty  of  the 
traveler,  in  obedience  to  the  known  custom  of  the  country,  to 
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stop  and  not  attenpt  to  pass  in  front  of  the  advancing  train.' 
In  Lake_Shore  &  M.  S.  R.  Co.  v.  harjL.  8?  111.  529,  the  court 
said:   •This  court  has,  tit».e  and  again,  decideu  that  it  was  the 
duty  of  every  person  about  to  cross  a  railroad  trac*c.to  approach 
cautiously,  and  endeavor  to  ascertain  if  there  is  present  danger 
in  crossing,  as  all  persons  are  bound  to  know  ttaat  such  an  under- 
taking is  dangerous^  and  that  they  must  take  all  proper  precautions 
to  avoid  accidents  in  so  doing,  otherwise  they  could  not  recover 
for  injury  thereby  received'.'1 

The  question  of  due  care  on  the  part  of  a  plaintiff  is  a 
question  for  the  jury  when  tnere  is  any  evidence  given  on  the 
trial  which,  with  any  legitimate  inference  that  may   be  legally  and 
justifiably  drawn.  t&erefroEi,  tends  to  shew  the  use  of  due  care,  but 
where  the  evidence,  with  all  legitimate  inferences  that  inay  be  legally 
and  justifiably  drawn  thex*efro;a,  does  not  tend  to  snow  due  care  on 
the  part  of  plaintiff  the  trial  court  is  justified  m  instructing 
the  Jury  to  return  a  verdict  for  defendant.   (Greenwald  v.  OJhjB 
Baltimore  and  Ohio  Ite.ilrnff.rt  (Tn.ip-y1yJ  332  111.  #32.) 

In  this  case  it  seeus  clear  frois  the  evidence  taken  in  its 
xaost  favorable  light,  that  the  deceased  would  have  seen  the 
approaching  tram  in  anple  tine  to  have  avoided  the  collision  if 
he  had  only  looked,  and  that  he  was  not  in  the  exercise  of  due 
oar©  as  a  rjatter  of  law. 

For  the  reasons  eta  too. ,  t&e  judgment  of  the  circuit 
court  is  reversed. 

Reversed. 
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Appeal  from  the 
City    Court    of 
Granite    City, 
Illinois  . 


Bardens,     J. 

Plaintiff    recovered    judgment    on    a    jury    verdict 
in    the    amount    of    $1,000.00   against    the    defendant    for 
personal    injuries    and    property    damage    sustained    as 
the    result    of    an    intersection    collision    with    defendant's 
streetcar.       Defendant's    motions    for    a    directed    verdict 
at    the    close    of    all    the    evidence    and    for    judgment 
n.o.v.     were    denied.       On    appeal    from    the    City    Court 
of    Granite    City,     the    defendant    urges    that    the    plaintiff 
was    guilty    of    contributory    negligence    as    a    matter    of 
law    and    that    the    evidence    shows    due    care    and    caution 
on    the    part    of    the    defendant    as    a    matter    of    law. 

Examining    the    evidence    in    its    aspects    most 
favorable    to    the    plaintiff    in    accordance    with    the    well 
established    law    controlling    the    issues    as    raised    by 
the    defendant,     we    find    the    following:       plaintiff    was 
driving    his     1941     Plymouth    coupe    north    on    Delmar 


Avenue    near    the    intersection    of    Twenty-third    Street 
in    Granite    City,     Illinois,     on    the     15th    day    of 
February,     1951;    the    streets    were    icy    and    he    was 
driving    about    25    miles    an    hour;    as    he    approached    the 
intersection    he    slowed    down    and    looking    to    his    left 
observed    defendant's    streetcar    when    it    was    20    or    25 
feet    back    from    the    intersection;    he    continued    to    watch 
the    streetcar    as    he    came    closer    to    the    intersection 
and    it    seemed    to    slow    down    to    7,     8    or    10    miles    an 
hour;    no    signal    or    warning    being    given    and    concluding 
that    the    streetcar    was    coming    to    a    stop,     he    took    his 
foot    off    the    brake    and    started    on    through    the    inter- 
section;   the    streetcar    suddenly    appeared    to    speed    up 
and    struck    his    automobile    from    the    door    back. 
Plaintiff    admits    that    he    could    have    stopped    within    five 
feet.       The    defendant    argues    from    these    facts    that    the 
plaintiff's    erroneous    conclusion    that    the    streetcar 
was    going    to    stop    and    his    proceeding    into    the    inter- 
section   when    he    could    have    stopped    his    automobile 
and    let    the    streetcar    pass    in    front    of    him    constitute 
contributory    negligence    as    a    matter    of    law. 

What    conduct    on    the    part    of    a    plaintiff    will    be 
considered    to    have    contributed    to    his    injury    and    there- 
fore   prevent    his    recovery    is    a    question    of    fact    for    the 
jury.       At    the1    point    where    all    reasonable    minds    must 
agree,     however,     that    certain    conduct    constituted 
contributory    negligence,     it    becomes    a    question    of 
law.       Looking    at    the    evidence    and    all    reasonable    in- 
ferences   therefrom    in    its    light    most    favorable    to    the 


\ 


plaintiff,     we    are    unable    to    say    that    all    reason- 
able   minds    would    agree    that    plaintiff's    conduct    was 
a    contributing    cause    of    the    injury.       In    Loftus    v. 
Chicago    Ryws.     Co.,     293    111.     475,     and    Grib     v.     Chicago 
Transit    Authority,     343    111.     App.     263,     the    court 
refused    to    hold    as    a    matter    of    law    that    a    pedestrian 
who    mistakenly    concluded    that    a    streetcar    was    going 
to    stop    and    was    thereby    struck    and    injured    was    guilty 
of    contributory    negligence.  And    in    Gnat    v.     Richardson, 

378    111.     626,     the    Supreme    Court    concluded    that    "whether 
it    is    negligence    to    cross    a    street    car    track    at    an    inter- 
section   ahead    of    an    approaching    street    car    is    a    question 
of    fact    for    a    jury."       The    plaintiff's    testimony    shows 
that    he    had    his    automobile    under    control,     that    he    was 
keeping    a    careful    lookout,     and    that    the    circumstances 
indicated    that    the    streetcar   was    coming    to    a    stop    but 
suddenly    speeded    up.       Under    these    circumstances    it 
was    for    the    jury        o    say    whether    or    not    the    plaintiff 
had    reasonable    ground    for    believing    that    he    could    cross 
in    front    of    the    streetcar   insafety.       On    these    facts    the 
jury    determined    that    plaintiff's    conduct    was    not    lack- 
ing   in    due    care    and    caution. 

In    considering    the    contention    that    the    evidence 
shows    no    negligence    on    the    part    of    the    defendant    as    a 
matter    of    law,     we    are    not    required    to    weigh    all    the 
conflicting    evidence    and    substitute    our    judgment    there- 
on   for    that    of    the    jury.       Only    if    the    record    is    barren 
of    any    evidence    upon    which    the    jury    might    have    based 
its    finding    of    negligence    would    we    be    entitled    to    hold 


the    defendant    free    of    negligence    as    a    matter    of    law. 
The    defendant's    motorman    testified    that    he    looked 
to    the    right    when    he    was    25    feet    from    the    intersection 
and    did    not    see    any    traffic;    that    he    looked    to    the    left 
and    did    not    look    back    again    to    the    right    until    he    was 
4    to    6    feet    into    the    intersection,     at    which    time    the 
conductor    warned,     "Watch    that    car."       In    view    of    this 
testimony    we    cannot    say    that    there    was    no    evidence 
to    support    the    jury's    finding    of    negligence. 

Where    there    is    some    evidence    upon    which    a 
jury    might    rest    its    verdict,     a    reviewing    court    is    not 
permitted    to    reject    the    jury's    verdict    unless    all 
reasonable    minds    would    agree    that    the    conclusions    of 
the    jury    find    no    support    in    the    evidence.      The    verdict 
in    this    case    is    supported    by    some    competent    evidence 
and    the    judgment    of    the    trial    court    will    therefore    be 
affirmed. 

Judgment    affirmed.       (Publish    abstract    only) 
Culbertson,     P.     J.,     and    Scheineman,     J.,     Concur 
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A.G.  VAN  METER, 


v. 


Appellant, 


MABEL  S.  DOWNING,  FRANK  B.  DOWNING, 
SOUTKMOOR  SECURITIES  COMPANY,  INC.  , 
and  THE  MUTUAL  NATIONAL  BANK  OF 
CHICAGO,  ILLINOIS, 

Appellees, 


APPEAL   FROM 
SUPERIOR   COURT 

COOK   COUNTY 


A 


llf'f 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff  brought  suit  for  damages  against  the 
defendants  Mabel  E.  Downing  and  Frank  B.  Downing  for 
breach  of  an  option  to  buy  five  parcels  of  real  estate  In 
Chicago,  Illinois;  and  also  for  damages  against  the  Downings, 
Southmoor  Securities  Company,  Inc. ,  and  the  Mutual  National 
Bank  of  Chicago  for  conspiracy  to  bring  about  the  breach 
of  said  option.   In  his  original  complaint  plaintiff 
alleged  that  on  May  6,  19^9 y   for  a  valuable  consideration, 
the  Downings  gave  him  an  exclusive  option  until  September 
1,  19^9  to  purohas-e  the  five  parcels  of  real  estate;  that 
on  July  29,  19^9  they  sold  those  parcels  to  one  Howard 
R.  Kyer  and  thus  put  it  out  of  their  power  to _ comply, 
with  the  option;  and  he  sought  damages  of  $20,000.00. 
By  amendment  to  his  complaint  plaintiff  set  forth  that 
he  was  always  ready  and  willing  to  perform  the  option, 
but  he  nowhere  alleged  that  he  had  in  any  way  communicated 
that  readiness  to  the  defendants  or  that  he  had  accepted 
or  exercised  the  option.   The  court  held  the  amended 
complaint  to  be  insufficient  and  dismissed  the  suit. 
Plaintiff  appeals. 
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With,  respect  to  the  Downings  the  question  pre- 
sented is  whether  plaintiff  can  base  his  suit  for  damages 
on  e.n   option  which  he  never  exercised' or  accepted  and 
where  he  never. advised  defendants  that  he  was  ready  and 
willing  to  buy.   The  authorities  are  generally  in  accord 
that  an  option  is  unilateral;  it  must  be  exercised  or 
accepted  before  suit  may  he  brought  thereon.   An  allegation 
of  being  ready  and  willing,  without  an  allegation  of  com- 
municating that  attitude  to  the  seller,  is  not  a  statement 
of  the  exercise  or  acceptance  of  an  option.   In  dealing 
with  this  question  courts  in  this  state  and  elsewhere 
have  indicated  the  distinction  that  exists  between  an 
option  and  a  bilateral  contract  where  each  party  is  already 
bound. 

This  distinction  is  clearly  pointed  up  in  Lal:e 
Shore  Country  Club  v.  Brand,  339  111.  50^.  There  the 
reviewing  court  reversed  fetesx&gfflggggxgg:  the  trial  court 
which  had  entered  a  decree  in  favor  of  plaintiff  for 
specific  performance  of  an  alleged  contract  for  the  sale 
of  real  estate  arising  out  of  an  option  contract  entered 
into  between  it  and  defendants.   The  court  held  that  an 
option  is  unilateral  and  requires  formal  acceptance  before 
action  may  be  brought  thereon,  thus  distinguishing  it  from 
a  bilateral  contract.   It  said:   "An  option  contract  is 
unilateral.  Under  it  the  optionee  has  a  right  to  purchase 
upon  the  terms  and  under  the  conditions  therein  named.  He 
is  not,  however,  bound  to  purchase.   Because  but  one  party 
is  bound  thereby  and  the  other  is  not,  courts  will  exercise 
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their  discretion  with  great  care  in  determining  whether 
such  a  unilateral  contract  has  been  converted  into  a 
bilateral  contract.   ( Crandall  v.  Willig,  166  111.  233; 
Estes  v.  Furlong,  59  id.  293, )  If  conditions  precedent 
to  the  right  to  convert  a  unilateral  contract  into  a 
bilateral  one  are  not  met  the  unilateral  contract  does 
not  become,  bilateral.   (Barnett  v.  Keisterling,  32?  111.  5°^; 
Bostwick  v.  Hess,  80  Id.  138. )  An  option  contract  is  not  a 
contract  of  sale  within  any  definition  of  the  term,  and  at 
best  but  gives  to  the  option  holder  a  right  to  purchase  upon 
the  terms,  and  conditions,  if  any, specif led  in  the  option 
agreement.   In  order  to  avail  himself  of  the  right  the 
optionee  must  comply  with  the. conditions  set  out  in  the 
option  contract.   (Bostwick  v.  Hess,  supra;  1  Warvelle  on 
Vendors  and  Purchasers, — 2d  ed. —  sec,  175;  Jerome  v. 
Setzer,  175  N.C.  391>  95  S.E.  515.)  An  option  contract. does 
not  come  within  the  equitable  rule  against  forfeitures.  The 
question  of  declaring  a  forfeiture  is  not  involved.   An  option 
contract  gives  to  the  optionee  a  right  under  the  named  condi- 
tions.  If  those  conditions  are  not  met  the  optionee  does 
not  acquire  the  right.   Such  a  situation  involves  none  of  the 
elements  of  a  forfeiture. _  It  deprives  no  party  of  any  right 
and  abrogates  no  contract,  but,  on  the  other  hand,  is  but 
the  enforcement  of  the  contract  made  b'j   the  parties. 
(Mc Pauley  v.  jOoe,  150  111.  311:  Nelson  v.  Stephens,  107 
Wis,  136,  32  N»W.  163;  Briles  v.  Paulson,  139  Pac.  169. ) 
A  court  of  equity  cannot  relieve  the  optionee  from  the 
effect  of  his  failure  to  comply  with  the  conditions  on  which 
he  has  been  granted  the  privilege  of  buying.   This  would 
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make  ,a  new  contract  for  the  parties  and  compel  the  owner 
to  sell  when  he  had  not  agreed  to  do  so.   The  optionee 
must  perform  all  conditions  precedent  to  his  right  to 
purchase  y.not  waived  by  the  optionor.   In  this  respect  the 
denial  of  an  option  to  purchase  property  differs  from  the  for- 
feiture of  property  rights  already  acquired  under  a  bilateral 
contrc-xct.^  (James  on  Option  Contracts,  (1916)  sec.  862.) 
Therefore,  unless  the  appellee  has  met  the  conditions  of  the 
option  contract  or  the  conditions  have  been  waived  it  is 
not  entitled  to  exercise  the  option. " 

In  Keefer  v.  United  Elec,  Coal  Cos.,  292  111.  Ape.  y6, 
which  was  a£,suit  for  damages  for  breach  of  a  written  con«_ 
tract  based  on  defendant's  refusal  to  purchase  coal  lands, 
the  Appellate  Court  followed  the  Lake  Shore  Country  Club 
decision,  stating:   "The  courts  of  review  of  this  State 
have  drawn  a  clear  distinction  between  the  two  classes  of 
contracts;  namely*  the  unilateral  option  contract  and  a 
bilateral  contract  ror- the  sal®  of  real  estate.   This  distinc- 
tion Is  set  forth  in  apt  language. by  the_ Supreme  Court. in  the 
case  of  Lake  Shore  Country  Club  v.  Brand,  339  HI.  5°^>  521* 
171  N.E.  <W. "   After  quoting  the  excerpt  from  that  decision 
set  out  above,  the  Appellate  Court  added:   "An  acceptance  of 
an  option  to  purchase  must  be  such  a  compliance  with  the  condi- 
tions as  to  bind. both  parties,  and  if  it  fails  to  do  so, 
it  binds  neither.   United  States  Gypsum  Co.  v.  Mac Key  Wall 
Plaster  Co.,  (9  CCA.)  252  Fed.  397,  ^00,  164  CCA.  321." 

In  Hilker  v.  Curdes,  77  Ind.  App.  k-oG,    133  N.E.  851, 
the  court  stated  that  it  had  been  held  repeatedly  that  an 


option  to  sell  or  purchase  real  estate  was  not  a  contract 
for  sale  or  purchase,  and  became  such  only  when  the  offer 
contained  in  the  option  was  accepted*   "Until  that  occurs  it 
constitutes  a  mere  continuing  offer,  in  which  the  optionee 
is  not  bound,  and  the  optioner.  is  only  bound  to  complete 
the  sale  or  purchase  in  the  event  the  offer  is  accepted, " 
See  also  Clark  v.  Muirhead,  2k$   Mich.  49,  222  H.W.  79,    to  the 
same  effect.  .The  cases  upon  which  plaintiff  relies,  Kurd  v. 
Denny,  lo  111.  492,  Smith  v.  Lamb,  26  111.  39b,  and  Runkle  v. 
Johnson,  30  111.  328,  did  not  involve  options  but  bilateral 
contracts  for  the  sale  of  land. 

One  of  the  defendants  herein,  the  Mutual  National 
Bank  of  Chicago,  filed  a  separate  brief  in  which  it  indicated 
that  it  concurred  with  the  position  taken  by  the  Downings, 
but  by  far  the  greater  part  of  its  brief  was  devoted  to  a 
defense  of  its  action.   It  contended  that  the _ complaint  as 
amended  did  not  allege  facts  which,  if  proved,  would  justify 
the  conclusion  that  the  bank  was  a  participant  in  a  con- 
spiracy.  The  point  is  well  taken.   Plaintiff's  charge  of 
conspiracy  is  founded  upon  the  theory  that  because  all  the 
defendants  conspired  to  and  caused  the  sale  of  the  pre- 
mises before  the  option  expired,  they  thereby  became 
liable  to  plaintiff  for  damages.   We  find  no  allegations  in  the 
complaint  which  would  justify  the  finding  that  the  defendant 
bank  Was  a  participant  in  the  conspiracy,  if  indeed  one 
existed,  or  that  the  purpose  of  the  conspiracy  was  such  that 
participation  therein  was  itself  an  actionable  tort.   In 
view  of  our  conclusion  that  defendants  had  the  legal  right 
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to  sell  the  property  notwithstanding  the  unexercised  option, 
there  could  be  no  conspiracy  to  do  an  illegal  act;  and 
there  are  no  allegations  in  the  amended  complaint  that 
any  of  the  defendants  conspired  to  do  a  legal  act  in  an 
ill egal  manner . 

For  the  reasons  indicated,  we  hold  that  the  complaint 
as  amended  was  substantially  insufficient  in  law  and  that 
the  court  properly  dismissed  the  suit.   The  judgment  of  the 
court  is  therefore  affirmed. 

JUDGMENT  AFFIRMED. 

Burke |  P.J. ,  and  Niemeyer,  J.,  Concur. 
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In  the  Matter  of  The  Estate  of 
ELI  HERMAN,  Deceased. 


simpson  Greek  ccal  sales  cor- 
poration, 

Claimant-App  ell e  e , 


v. 


MOLLIE  PURZE,  Administratrix 
of  the  Estate  of  ELI  HERMAN, 
Deceased, 

Appellant, 


APPEAL  FROM 


CIRCUIT  COURT 


COOK  COUNTY 


1  •  fi  •  O 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 


Defendant,  administratrix,  appeals  from  an  order  of 
the  Circuit  court  of  Cook  county  allowing  the  claim  of  the 
Simpson  Creek  Coal  Sales  Corporation,  hereinafter  referred  to 
as  claimant,  against  the  estate  of  Eli  Herman,  deceased,  in  the 
sum  of  0^,059*9^-  for  coal  ordered  on  a  guaranty  of  decedent 
of  claimant's  bills  to  the  Great  Eastern  Coal  Sales  Corpora- 
tion, of  which  he  was  president. 

Claimant  is  the  sales  agent  of  the  Simpson  Creek 
Collieries  Company,  a  producer  of  coal  from  mines  in  West 
Virginia..   The  two  companies  occupy  the  same  offices  in 
New  York  City,   The  Great  Eastern  Coal  Sales  Corporation  was 
a  new  company,  without  credit  standing.   Under  date  of 
February  2^,  19^9  decedent  wrote  claimant  as  follows:   "3n 
connection  with  our  projected  business  transaction  for  the_ 
purchase  and  sale  of  coal   of  the  Simpson  Creek  Collieries,  I 
wish  to  inform  you  that  being  the  head  of  the  Great  Eastern 
Coal  Sales  Corporation,  **-*  I  am  personally  interested  in 
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seeing  that  the  credit  extended  to  us  by  your  company  shall 
be  used  with  the  greatest  discretion,  and  I  personally  guarantee 
that  the  bills  submitted  will  be  paid  on  their  due  dates." 
On  the  same  day  decedent's  company  sent  two  orders,  addressed 
to  the  Collieries  company,  each  for  a  carload  of  coal,  and_ 
another  order  to  claimant  for  one  car  of  coal.   ®n  March  3, 
19^9  it  sent  an  order  for  three  cars  to  the  Collieries  company, 
and  under  date  of  April  5>  19^9  an  order  to  claimant  for  ten 
cars  of  coal.   This  coal  was  shipped  to  decedent's  company  and 
in  each  instance  the  purchaser  was  billed  by  claimant,  reference 
on  the  invoice  being  made  to  purchaser's  order  number.   On 
April  22,  19^-9  the  attorney  for.  the  administratrix  of  the 
estate  of  the  decedent  wrote  Mr.  J.  C.  Meyer,  sales  manager 
of  claimant,  care  of  the  Collieries  company,  advising  him 
of  the  death  of  decedent  and  stating  that  no  further  ship- 
ments of  coal  should  be  made  "upon  the  strength  of  any  guar- 
antee which  might  have  been  signed  by  Mr.  Herman." 

The  defense  interposed  to  the  claim  is  wholly  technical. 
It  is  first  objected  that  the  letter  quoted  above  did  not  con- 
stitute a  guaranty.   The  language  is  plain  and  unequivocal. 
By  the  letter  decedent  guaranteed  payment  of  bills  rendered 
by  claimant  for  shipments  of  coal  from  the  mine  of  the  Collieries 
company.  The  second  objection  is,  that  the  coal,  being  mined 
and  shipped  by  the  Collieries  company,  claim  should  have  been 
made  by  it  rather  than  claimant.  So  far  as  the  record  shows, 
all  coal  shipped  was  accepted  by  decedent's  principal.   It  was 

all  billed  by  claimant.  No  objection  was  made  by  the. pur- 
chaser as  to  the  right  of  claimant  to  render  invoices. 
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Pur chaser  gave  an  order  (No.  10C4)  which  is  not  in  the 
record..  Its  order  1005  was  addressed  to  the  Collieries 
company.   By  telegram  to  claimant,  purchaser  canceled  order 
100^1-  and  directed  that  the  car  be  applied  on  order  1005. 
The  record  shows  a  careless  and  indiscriminate  use  of  the 
names  of  claimant  and  the  Collieries  company  in  the  corres- 
pondence betxtfeen  the  parties.   No  injury  was  suffered  by  reason 
of  this.   Decedent's  company  got  the  coal  on  decedent's  guaranty. 
Objections  to  the  claim  are  without  merit. 
The  order  is  affirmed. 

ORDER  AFFIRMED. 
BURKE,  P.  J.,  and  FRIEND,  J.,  Concur. 
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MARY  BASILE,  Administrator  of  the' 
Estate  of  Daniel  Easile,  Deceased, 


Appellant, 


v. 


HARRY  ZEID, 


Appellee. 


APPEAL  FROM 


SUPERIOR  COURT 


COOK  COUNTY. 


345 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  administratrix  of  the  estate  of  her 
deceased  husband,  appeals  from  a  judgment  for  defendant 
entered  on  a  directed  verdict  in  her  action  for  the  wrong- 
ful death  of  her  intestate. 

The  accident  on  which  this  action  is  based. 
occurred  May  17,  19^8 ,  at  the  intersection  of  Keeler  avenue, 
a  north  and  south  street,  and.  Fillmore  street,  an  east 
and  west  street,  in  Chicago.   The  only  testimony  in  the 
record  as  to  how  the  accid.ent  occurred  is  the  testimony 
of  the  defendant,  called  by  plaintiff  for  cross—examination. 
He  testified  that  he  left  his  home  about  7*^5   a.m.  with 
his  daughter,  whom  he  was  taking  to  the  "L"  station  at 
5th  Avenue  and  Crawford.;  he  entered.  Keeler  avenue  south 
of  12th  street  and  was  driving  north;  he  approached  the 
intersection  of  Keeler  avenue  and.  Fillmore  street  driving 
at  about  20  miles  an  hour;  there  is  a  stop  sign  on  the 
north  side  of  Fillmore  street  and  east  of  Keelerj  he  did 
not  see  plaintiff's  intestate.   Other  evidence  shows  that 
the  latter  was  driving  west  on  Fillmore  street  In  a 
motorette.   Defendant  says  that  plaintiff's  intestate  ran 
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into  the  right  rear  fender  of  his  car;  that  he,  the  witness, 
stopped  immediately — within  about  10  feet;  the  motorette 
was  lying  on  Fillmore  street  near  Keeler.   Photographs  in 
evidence  show  damage  on  the  rear  of  the  scooter.   Defendant 
offered  no  testimony.   He  submitted  a  written  motion 
reciting  that  at  the  close  of  all  the  evidence  offered  by 
plaintiff  and  defendant,  he  moved  that  the  court  exclude 
the  evidence  and  instruct  the  jury  to  find  the  defendant 
not  guilty.   Plaintiff  filed  a  motion  for  judgment  not- 
withstanding the  verdict  and  an  alternative  motion  for  a 
new  trial.   Both  were  denied.   There  is  no  evidence  of 
the  conduct  of  plaintiff's  intestate  at  or  immediately  be- 
fore the  collision.   The  burden  rested  on  plaintiff  to 
prove  affirmatively  the  exercise  of  due  care  by  the 
intestate.   Prill  v.  City  of  Chicago,  317  HI.  App.  202. 
No  presumption  of  negligence  of  the  defendant  or  of  due 
care  on  the  part  of  plaintiff Ts  intestate  arises  from  the 
mere  fact  that  the  collision  occurred.   The  court  therefore 
properly  directed  a  verdict  for  defendant.   Prill,  v.  City, 
of  Chicago,  supra. 

Objection  is  made  that  no  written  instruction 
directing  the  verdict  was  given  to  the  jury.   This  point 
is  raised  for  the  first  time  in  this  court.   It  was  not 
included  in  the  written  motion  for  judgment  notwithstand- 
ing the  verdict  or  in  the  motion  for  new  trial.   If 
there  be  any  merit  in  the  objection,  it  was  waived  by 
plaintiff. 

The  judgment  is  affirmed. 

AFFIRMED. 

Burke,  P.J.,  and  Friend,  J.,  concur. 
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DR.  BENJAMIN  GASUL, 

Appellee, 

v. 

MICHIGAN  MUTUAL  LIABILITY 
COMPANY, 

Appellant, 


f\ 


&45I.A.-607 


APPEAL  FROM 


MUNICIPAL  COcIRT 


OP   CHICAGO. 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OP  THE  COURT. 

Defendant  appeals  from  a  judgment  for  $125 
entered  against  it  on  an  automobile  liability  insurance 
policy. 

The  provision  of  the  policy  on  which  the  judgment 

is  based  reads  as  follows J 

"Coverage  C — Medical  Payments 

To  pay  all  reasonable  expenses  incurred 
within  one  year  from  the  date  of  accident  for 
necessary  medical,  surgical,  ambulance,  hospital, 
professional  nursing  and  funeral  services,  to  or 
for  each  person  who  sustains  bodily  injury,  sickness 
or  disease,  caused  by  accident,  while  In  or  upon,, 
entering  or  alighting  from  the  automobile  if  the 
automobile  is  being  used  by  the  named  insured  or 
with  his  permission." 

It  is  stipulated  that  while  the  policy  was  in  force  plain- 
tiff *s  wife  sustained  an  automobile  accident  and  received 
some  bodily  injuries*   The  claim  of  plaintiff  is  for  s?125 
paid  a  dentist  for  services  in  repairing  a  porcelain  bridge 
which  Tfas  in  the  mouth  of  the  wife  of  the  plaintiff  at  and 
before  the  time  of  the  accident.   The  sole  question  presented 
Is  whether  or  not  the  dental  services  in  repairing  the 
bridge  is  covered  by  the  provision  of  the  policy  quoted 
above.   Defendant  contends  that  dental  services  are 
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separate  and  distinct  from  medical  or  surgical  services 
mentioned  in  the  policy;  that  there  is  no  ambiguity  in 
the  policy,  and  recovery  should  "be   denied.   No  case 
directly  in  point  has  been  brought  to  our  attention. 
Plaintiff  cites  Blade's  Law  Dictionary,  defining  dentistry 
as  a  special  department  of  medical  science  dealing  with 
the  treatment  of  the  diseases,  etc.,  of  human  teeth;  21 
R,  0.  L»  352,  stating:   "Technically  a  surgeon  is  a  person 
healing  by  means  of  manual  operations,  a  dentist  one 
practicing  surgery  on  the  teeth."   Statements  to  like 
effect  are  found  in  18  C.  J.  48?,  and  State  v.  Beck,  21 
R.  I.  288.   Under  these  authorities  dentistry  is  a  sub- 
division of  surgery.   The  provision  of  the  policy  was 
evidently  intended  to  cover  all  reasonable  expenses  for 
services  in  the  diagnosis  and  alleviation  of  bodily  ills 
sustained  by  accident  while  the  person  injured  is  in  the 
automobile.   No  valid  reason  can  exist  for  excluding 
injuries  to  the  teeth. _  Technical  objection  that,  the 
bridge  being  removable,  any  damage  to  it  is  damage  to 
property,  draws  an  unnecessarily  fine  distinction.  When- 
ever there  is  reason  for  construction  of  an  insurance 
policy,  it  is  construed  most  strongly  in  favor  of  the 
insured,   Marshall  v.  Metropolitan  Life  Ins.  Co.,  kO$ 
111.  90. 

The  judgment  is  affirmed. 

AFFIRMED. 
Burke,  P.J. ,  and  Friend,  J.,  concur. 
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THE  PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 

Defendant  in  Error, 


v. 


ROBERT  D.  ELDER, 

Plaintiff  in  Error. 


io 


3 


r:. 


ERROR  TO 
MUNICIPAL  COURT 
OF  CHICAGO 


MR.  JUSTICE  NIEMSYER  DELIVERED  TEE  OPINION  OF  THE  COURT. 


Defendant  appeals  from  two  judgment a  of  conviction 
of  the  crime  of  contributing  to  the  delinquency  of  a  minor 
child,  in  which  he  was  sentenced  to  the  county  jail  for  the 
tern  of  60   days,  the  sentences  to  run  concurrently. 

The   two  convictions  grew  out. of  the  sane  act,  charged 
to  have  been  committed  June  1?,  19^-8.   During  the  pendency, 
of  the  cases  the  State's  Attorney  filed  a  petition  July  13* 
19^3  under  paragraphs  320-825,  chapter  38,  Illinois  Revised 
Statutes.   July  29,  19^8  the  jury  found  the  defendant  was 
a  criminal  sexual  psychopathic  person.   Judgment  was  entered 
on  the  verdict  and  defendant  committed  to  the  custody  of  the 
Department  of  Public  Safety  to  be  confined  in  the  psychopathic 
division  of  the  Illinois  State  Penitentiary  at  Menard.   The, 
criminal  cases  were  continued  generally.   On  April  10,  1951* 
on  proceedings  had  under  the  statute,  a  jury  found  that  the 
defendant  had  fully  recovered  from  hie   sexual  psychopathy 
and-  was  not  a  criminal  sexual  psychopathic  person.   Thereafter, 
on  a  trial  of  the  criminal t cases,  defendant  was  found  guilty 
in  each  case  and  sentenced,  as  above  stated.   No  question  is 
raised  as  to  the  sufficiency  of  the  evidence  to  sustain  the 
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charge*   The  only  ground  for  reversal  urged  by  defendant  is 
that  under  the  statute  relating  to  criminal  sexual  psycho- 
pathic persons,  defendant  could  not  be  tried  for  the  offenses 
charged  after  having  been  found  to  be  a  person  of  that 
character  and  committed  to  the  custody  of  the  Department  of 
Public  Safety,  because  the  statute  provides  that  the  mental 
disorder  must  exist  for  a  period  of  not  less  than  one  year 
Immediately  prior  to  the  filing  of  the  petition  before  such 
commitment  can  be  had.   This  contention  ignores  the  pro- 
visions of  section  6  of  the  act  (paragraph  825) }    which  pro- 
vides that  upon  discharge  of  such  person  as  having  fully 
recovered  from  such  psychopathy,  the  court  shall  order  him 
committed  to  the  custody  of  the  sheriff  of  the  county  from 
which  he  was  committed,  to  stand  trial  for  the  criminal 
offense  charged  against  him.   In  commenting  on  this  statute 
in  People  v.  Redlich,  A-02  111..  270,  the  court  said: 

11  The  object  of  the  legislature  in  providing  for  the 
proceeding,  as  clearly  appears  from  the  statute  in 
question,  xiras  to  prevent  a  person  afflicted  with 
such  mental  disorder  from  being  tried  for  a  criminal 
offense  until  he  had  recovered  from  such  psychopathy," 

Undoubtedly  the  legislature  had  a  further  purpose  in  mind— 
the  protection  of  the  public  from  the  evil  and  depraved 
tendencies  of  such  persons  by  committing  them  to  an  insti- 
tution.  The  trial  court  did  not  err  in  entering  judgments 
and  sentencing  defendant.   Judgments  affirmed, 

AFFIRMED. 
Burlce,  P.J.,  and  Friend,  J.,  Concur. 
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o-eneral  No.    10538 


IN  THE 
APPELLATE  COURT   OF  ILLINOIS 


Agenda   No.    32 


345 


SECOND  DISTRICT 


October  Terra,    A.D.    1951 


MARIE  J.    KLEINSCHMIDT, 

Plainti  ff -Appellee , 

vs . 

EDWARD  E.  KLEINSCHMIDT 

KLEIHSG  I  IIDT  LABORATORIES, 
INC.,  a  corporation,  et  al . , 

Defendants . 


EDWARD  E.  KLEINSCHMIDT, 

Defendant -Appellant 


1 


Appeal  from  the 
Circuit  Court  of 
Lake  County,  Illinois 


Dove,  P.J. 

On  May  26,  1950,  Marie  J.  Kleinschmidt  filed  in 
the  Circuit  Court  of  Lake  County  a  very  voluminous  complaint 
against  her  husband,  Edward  E.  Kleinschmidt,  Kleinschmidt 
Laboratories,  Inc.,  Continental  Illinois  National  Bank  and 
Trust  Company  of  Chicago,  Highland  Park  National  Bank, 
American  Telephone  and  Telegraph  Company,  Alfred  W.  Mansfield, 
Alfred  W.  Minefield,  Jr.,  James  A.  Prindlville,  and  William  E. 
Ferguson. 
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Among  other  things,  the  complaint  alleged  that  the 
plaintiff  and  defendant,  Edward  S.  Kleinschmidt,  were  residents 
of  Lake  County,  Illinois,  and  were  married  on  September  25,  1937, 
and  lived  and  cohabited  together  as  husband  and  wife  until 
August  3,  1949,  except  for  a  four  and  one-half  month  separation 
in  1939.   The  complaint  then  charged  that  on  August  3,  1949, 
Edward  E.  Kleinschmidt  voluntarily  and  unjustifiably  deserted 
the  plaintiff  wittoout  cause  and  against  her  wishes,  and  on 
November  14,  1949,   filed  a  bill  for  divorce  against  her  in  the 
Circuit  Court  of  Dade  County,  Florida.   The  complaint  then 
charged  that  between  June  7,  1949,  and  August  3,  1949,  her  hus- 
band became  offensive  in  his  habits  about  the  home,  repeatedly 
performed  acts  which  caused  the  plaintiff  embarrassment  and  had 
been  guilty  of  extreme  and  repeated  cruelty  on  numerous  occasions 
She  particularly  charged  that  on  December  2,  1939,  the  defendant 
choked  her  with  such  force  and  pain  that  she  momentarily  lost 
consciousness;  that  during  the  month  of  February,  1948,  he 
became  infuriated  and  angry  and  while  plaintiff  was  asleep,  he 
choked  her;  that  during  the  month  of  February,  1949,  he  over- 
indulged in  intoxicating  liquors  and  purposely  broke  cocktail 
glasses  on  the  kitchen  floor  of  their  home,  permitting  the 
pieces  of  glass  to  remain  there  with  intent  to  injure  the  plain- 
tiff, knowing  that  the  plaintiff  was  in  the  habit  of  coming 
down  to  the  kitchen  in  the  morning  with  her  feet  bare.   It  was 
also  alleged  that  in  July,  1949,  during  the  nighttime,  her  hus- 
band cnoked  her  with  both  hands ,  threw  a  cocktail  glass  toward 
the  kitchen  sink  where  she  was  in  the  process  of  preparing  food 
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for  dinner  and  that  the  glass  broke  into  many  pieces  and 
parts  thereof  glanced  up  and  hit  the  plaintiff  near  her 
eyes  with  such  force  as  to  necessitate  an  examination  by 
a  specialist.   The  complaint  also  alleged  that  on  September 
3,  1949,  the  date  of  her  father's  death,  her  husband  was 
drinking  heavily  and  without  warning  he  thrust  his  fists 
between  her  breasts,  causing  her  great  pain  and  discomfort. 
The  complaint  prayed  for  a  divorce  or,  in  the  alternative, 
for  separate  maintenance.   It  also  prayed  for  specific  per- 
formance of  an  invention  assignment  agreement   the  cancella- 
tion of  a  deed,  and  for  damages,  alimony,  suit  money  and 
attorney  fees. 

On  August  4,  1950,  the  plaintiff  filed  her  petition 
in  the  lower  court,  praying  that  her  defendant  husband  be 
restrained  from  prosecuting  his  action  for  divorce  in  Florida 
and  also  for  temporary  alimony  and  attorney  fees.  A  hearing 
was  he"  and  on  September  6,  1950,  an  order  was  entered  restrain- 
ing the  husband  from  prosecuting  his  divorce  action  in  the 
Florida  court.   Upon  appeal,  this  court  reversed  that  order. 
(Kleinschmidt  v.  Kleinschmidt,  343  111.  App.  539).   On 
September  5,  1950,  an  order  was  entered  by  the  Florida  court 
in  the  divorce  proceeding  instituted  there  by  Mr.  Kleinschmidt 
restraining  the  plaintiff  in  this  case  from  further  proceeding 
with  this  cause.   Thereafter  and  on  March  10,  1951,  plaintiff 
filed  a  renewal  petition  for  alimony  and  solicitor  fees 
pendente  lite  in  which  she  alleged,  among  other  things,  that 
she  is  engaged  in  litigation  with  her  husband  in  seven  proceed- 
ings and  in  four  jurisdictions;  that  she  has  no  resources  with 
which  to  fight  her  husban  ;  that  the  home  of  the  parties  in 
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Highland  Park  is  a  palatial  dwelling  worth  in  excess  of 
$100,000.00;  and  that  the  defendant  is  a  man  of  great  wealth 
with  an  income  in  excess  of  $75,000.00.   To  this  petition  her 
defendant  husband  filed  his  motion  to  strike,  or  in  the 
alternate,  to  stay  this  proceeding  setting  up  the  restrain- 
ing order  Issued  by  the  Florida  court  in  the  divorce  proceed- 
ings between  these  parties  there  pending.  Upon  a  hearing,  this 
motion  was  denied  and  an  order  was  entered  finding  "that  the 
individual  defendant,  Edward  S.  Kleinschmidt ,  during  the  year 
1948  had  a  gross  income  of  $77, 819.00  and  an  income  of  more 
than  £59,000.00  for  the  year  1949;  that  the  parties  plaintiff 
and  the  individual  defendant  were  accustomed  to  an  exception- 
ally high  standard  of  living  from  the  date  of  their  marriage 
on  September  85,  1937  to  the  date  the  parties  separated  on 
August  3,  1949,  and  it  appearing  further  to  the  court  that  the 
plaintiff  has  been  reauired  to  defend  an  appeal  from  an  inter- 
locutory injunction  of  this  court  entered  herein  on  September  6, 
1950,  against  the  defendant,  Edward  B.  Kleinschmidt  and  that  she  has 
otherwise  been  reauired  to  pay  substantial  attorney  fees,  it  is 
ordered  and  adjudged  that  the  motions  of  the  defendant,  Edward  E. 
Kleinschmidt,  to  strike  the  plaintiff's  petitions  or  in  the 
alternate  to  stay  the  proceedings  herein  should  be  and  are  hereby 
denied."   The  court  then  directed  the  defendant  to  pay  to  the 
plaintiff  $500.00  per  month  beginning  April  1,  1951,  and  the 
further  sum  of  $3000.00  for  counsel  fees  and  expenses.   To 
reverse  this  order  Edward  E.  Kleinschmidt  appeals. 

The  controlling  considerations  in  determining  whether 
alimony  pendente  lite  and  suit  money  should  be  allowed  a  wife 
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in  a  divorce  proceeding  are  (1)  whether  there  was  probable 
cause  for  instituting  the  suit,  (2)  the  wife's  necessity,  and 
(3)  the  husband's  ability  to  pay.   (Burgess  v.  Burgess,  25 
111.  App.  525,6). 

Counsel  for  appellant  insist  that  appellee  is  vin- 
dictive and  guilty  of  bad  faith  in  instituting  this  proceed- 
ing six  months  after  her  husband  had  instituted  his  suit  for 
divorce  against  her  in  the  Circuit  Court  of  Dade  County,  Florida 
In  this  connection,  counsel  call  our  attention  to  the  fact,  as 
disclosed  by  this  record,  that  appellee  entered  her  appearance 
in  the  proceeding  in  Florida  and  after  the  trial  court  had 
ruled  that  it  had  jurisdiction  of  the  parties  and  had  enjoined 
the  prosecution  of  this  suit  in  Illinois,  she  sought,  unsuccess- 
fully, to  have  those  orders  of  the  Circuit  Court  of  Dade  County, 
Florida,  reversed  by  the  Supreme  Court  of  Florida. 

In  reversing  the  order  of  the  trial  court  in  this 
proceeding,  which  enjoined  appellant  here  from  prosecuting  his 
suit  in  the  Florida  court,  this  court  saidi   "It  is  clear  that 
defendant  did  not  endeavor  to  establish  a  Florida  residence  for 
the  purpose  of  Instituting  divorce  proceedings  and  that  his 
residence .was  bona  fide  and  legitimately  acquired.  ...   It  was 
not  the  defendant  who  left  the  State  to  avoid  pending  divorce 
proceedings  ....  but  it  was  the  plaintiff  who  had  been  resid- 
ing with  defendant  in  Florida  who  left  him  shortly  before  he 
filed  suit  for  divorce  and  then  did  not  commence  her  retaliatory 
action  in  Illinois  until  some  six  months  later.   Under  the 


-  5  - 


■ 
■ 

■ 

I 

! 

■'■■.-. 

..  ■ 

:  .  .  . 

- 
■  *  - 

; 

■■    "  ; 
:  ism 

■ 

.    ,    .     .  ;  «!■ 



'■ 
.  -  t1 


foregoing  circumstances  the  evidence  was  clearly  insufficient 
to  warrant  the  issuance  of  the  injunction  by  the  Circuit  Court 
he  rein. " 

The  record  here  discloses  that  in  1939  a  post-nuptial 
agreement  was  entered  into  between  appellant  and  appellee,  and 
pursuant  to  its  provisions  appellee  acquired  from  appellant 
five  hundred  shares  of  stock  in  American  Telephone  and  Telegraph 
Company,  having  a  value  of  more  than  175,000.00  and  from  which 
appellee  receives  in  dividends  $4,500.00  per  year. 

The  statute  provides  that  the  court  in  which  a  divorce 
proceeding  is  pending  may  require  the  husband  to  pay  his  wife 
or  into  court  for  her  use  during  the  pendency  of  the  suit  such 
sums  of  money  as  may  enable  her  to  maintain  her  suit  and  in 
every  suit  when  it  is  just  and  equitable,  the  wife  shall  be 
entitled  to  alimony  during  the  pendency  of  the  suit.   It  is 
also  provided  that  the  court  may,  in  its  discretion,  reserve 
the  question  of  the  allowance  of  attorney  fees  and  suit  money 
until  the  final  hearing  of  the  case  and  may  then  make  such  order 
with  reference  thereto  as  may  seem  just  and  eauitable  regardless 
of  the  final  disposition  of  the  case.   (111.  Rev.  Stat.  1949, 
Chap.  40,  sec.  16).   In  view  of  the  fact  that  this  proceeding 
was  not  commenced  until  after  the  Florida  court  in  the  divorce 
proceeding  instituted  by  appellant  had  ruled  adversely  to  appellee's 
contention  challenging  the  jurisdiction  of  that  court  and  had 
enjoined  appellee  from  further  prosecuting  this  action,  and  in 
view  of  the  fact  that  appellee  is  financially  able  to  live  as 
she  has  been  accustomed  to  live  and  has  adequate  means  of  her 
own  with  which  to  finance  her  own  litigation,  we  believe  it  would 
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be  more  In  harmony  with  the  letter  and  spirit  of  our  laws  if 
the  trial  court  had  reserved  the  question  of  the  allowance  of 
attorney  fees  and  suit  money  until  the  final  hearing  of  this 
case  upon  its  merits. 

We  recognize  that  ordinarily  an  appellate  court 
would  not  be  justified  in  reversing  the  order  of  the  trial 
court  upon  a  matter  of  this  character.  Whether  any  amount 
should  be  allowed  and  the  amount  to  be  allowed  and  the  time 
when  such  allowances  should  be  made  are  matters  addressed  to 
the  sound,  legal,  discretion  of  the  chancellor,  but  such  dis- 
cretion is  subject  to  review.   (Klekarap  v.  Klekamp,  275  111. 
93,  107;  17  Am.  Jur .  449,  sec.  566.)   In  view  of  all  the 
circumstances  and  facts  disclosed  by  this  record,  we  believe 
it  was  not  just  and  equitable  to  allow  appellee  alimony  during 
the  pendency  of  this  suit  and  that  the  allowance  for  attorney 
fees  and  suit  money  should  be  reserved  until  the  final  hearing 
of  the  merits  of  this  case. 

The  order  appealed  from  is  therefore  reversed  with 
directions  to  the  lower  court  to  reserve  the  question  of  the 
allowance  of  attorney  fees  and  suit  money  until  the  hearing 
of  the  case. 

Order  reversed  with  directions. 
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STANLEY  BOLMAN, 

v. 
THOMAS  HARDY, 


Appellee, 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO 


r» 


Appellant. 

)        OF    CHICA( 

345I.A 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 


In  a  forcible  entry  and  detainer  proceeding,  plain- 
tiff, on  January  23,  1951,  'aa&-   judgment  for  possession 
of  an  apartment  in  a  building  located  at  $610   Prairie 
avenue  in  Chicago*   The  order  entered  by  the  «ourt  provided 
that  the  writ  of  restitution  be  stayed  for  ninety  days,  and 
gave  plaintiff  leave  to  accept  rent  for  the  use  and  occupancy 
of  the  premises  during  that  period,  without  prejudice.  There- 
after, on  February  15>  1951,  plaintiff  moved  to  accelerate 
the  issuance  of  the  writ,  whereupon  the  court  vacated  the 
order  of  January  23  and  directed  that  the  writ  of  restitu- 
tion issue  in  five  days.   Pursuant  to  that  order,  plaintiff 
could  have  had  possession  of  the  apartment  after  the  five— day 
period;  instead,  he  waited  until  April  23,1951*  nore  than  two 
months,  before  he  caused  the  writ  to  issue,  and  in  the  interim 
he  allowed  plaintiff  to  occupy  the  premises  and  accepted  rent 
therefor.   May  1,  1951  defendant  filed  a  petition  in  the 
nature  of  a  writ  of  aadita  querela,  wherein  he  set  forth 
the  proceedings  already  had  and  the  orders  already  entered, 
and  alleged  that  since  Fenruary  23,  1951,  and  each  and  every 
succeeding  Friday  through  and  including  April  13,  1951 > 
plaintiff  had  accepted  from  defendant  the  sum  of  $11.3°  Per 
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week  in  advance  as  rental  for  the  premises,  and  permitted  him 
to  continue  to  occupy  the  premises;  that  in  consequence 
thereof  a  new  tenancy  was  created,  as  a  result  of  which  plain- 
tiff had  divested  himself  of  any  right  to  proceed  further 
in  the  pending  suit;  and  defendant  asked  for  the  entry  of  an 
order  quashing  the  writ  of  restitution  previously  issued, 
ana  permanently  enjoining  and  staying  plaintiff  from  pro- 
curing the  issuance  of  any  other  writ  of  restitution.   The 
court  denied  the  petition,  and  defendant  appeals.   Plaintiff 
has  filed  no  brief  in  support  of  the  order  from  which 
the  appeal  is  taken. 

The  rule  is  well  settled  that  a  petition  in  the 
nature  of  a  writ  of  audita  querela  affords  relief  against  a 
judgment  or  execution  because  of  some  defense  or  discharge 
arising  subsequent  to  rendition  of  the  judgment,   A  similar 
situation  arose  in  Pi  Paola  v.  Sep  pal  a,  33&  111.  App.  3^» 
Trial  by  the  court  without ^ a  jury  resulted  in  a  judgment  of 
restitution,  and  the  order,  as  in  the  case  at  bar,  provided 
that  the  writ  be  stayed  for  ninety  days,  during  which  plain- 
tiff had  leave  to  accept  rent  for  use  and  occupancy  during 
that  period,  without  prejudice.   The  court  held  that  after 
judgment  of  restitution  the  parties  might,  if  they  chose,  again 
enter  into  the  relationship  of  landlord  and  tenant;  and  that 
where   it  is  sought,  under  a  writ  of  restitution,  to  evict 
a  tenant  who  maintains  that  the  writ  cannot  be  enforced 
because  a  new  tenancy  has  arisen  subsequent  to  the  entry 
of  the  judgment,  the  tenant  may  obtain  relief  by  filing  a 
petition  in  the  nature  of  a  writ  of  Audita  querela  which 
is  in  the  nature  of  a  new  action. 
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The  allegations  of  the  petition  in  this  proceeding 
must  be  taken  as  true.   By  reason  of  the  occupancy  and 
payment  of  weekly  rental  after  the  order  of  February  15, 
1951j  the  law  created  a  new  tenancy.   (Sebastian  v. .Hill,  51 
111.  App,  272;   Sprengel  v.  Schroeder,  20 3  111.  App.  213); 
plaintiff  recognized  defendant  as  his  tenant  at  a  time 
when  he  was  entitled  immediately  to  evict  him  from  the 
premises,  and  by  accepting  rent  for  a  considerable  period 
thereafter  he  lost  the  right  to  enforce  the. judgment  of 
restitution  previously  entered  in  his  favor.  Accordingly, 
the  court  should  have  allowed  defendant's  petition.   The 
order  of  May  1,  1951  is  therefore  reversed,  and  the  cause 
is  remanded  with  instructions  to  sustain  the  petition,  to 
quash  the  writ  of  restitution,  and  to  enjoin  plaintiff  from 
procuring  the  issuance  of  another  writ  in  this  proceeding. 


ORDER  REVERSED  AND  GAUSS 
REMANDED  WITH  DIRECTIONS. 


Burke,  P,  J.,  and  Niemeyer,  J,,  Concur. 
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THE  PEOPLE  OF  THE  ST^TE  OF 
ILLINOIS  upon  the  relation  of 
LESLIE  J.  SMITH. 

Appellant, 


v. 


MYRON  E.  WISCH, 


Appellee. 


APPEAL  FPi* 


CIRCUIT  COURT, 


COOK  COUNTY 


• 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Relator,  Leslie  J.  Smith,  appealed  to  the  Supreme 
Court  of  Illinois  from  an  order  of  the  Circuit  Court  of 
Cook  County,  denying  him  leave  to  file  a  complaint  in 
quo  warranto;  the  Supreme  Court,  by  order  of  October  5, 
1951 >  transferred  the  cause  to  this  court  for  decision. 
From  the  record  it  appears  that  Myron  E.  Wisch,  attorney 
for  the  Village  of  Elmwood  Park  for  more  than  twenty  years, 
was  from  time  to  time  re-appointed  to  his  office  by  the 
president  and  the  board  of  trustees  of  the  village.  His  last 
appointment  took  place  on  May  2,  19^9,  upon  the  joint  action 
of  the  president  and  the  board  of  trustees,  for  a  term 
of  four  years  from  May  1,  19^9  to  April  30,  1953»  and  until 
his  successor  should  be  duly  appointed  and  qualified.  Pursuant 
to  that  appointment  he  filed  his  oath  of  office  and  bond. 

On  May  7,  1951,  over  the  objection  of  the  president, 
a  resolution  was  presented  which  sought  to  remove  Wisch  as 
village  attorney  and  to  appoint  in  his  stead  Smith  fcr  a 
term  of  two  years,  conditioned  upon  his  filing  an  oath  of 
office  and  executing  a  bond  in  the  sum  required  by  the 
resolution.   Upon  roll  call  on  the  resolution,  four  trustees 
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voted  in  favor  of  its  adoption  and  two  against.   The  presi- 
dent immediately  vetoed  the  resolution  on  the  ground  that 
the  attempted  removal  and  appointment  were  not  presented 
and  passed  with  his  approval  and  concurrence,  as  provided, 
by  section  9 — 8^  of  the. Cities t  and  Villages  Act  (111.  Rev. 
Stat,  1951,  ch.  Zk,    sec.  9 — 8^,  enacted  in  19^1,  to  become 
effective  January  1,  19^2)  and  by  the  ordinances  of  the 
Village  of  Elmwood  Park.   The  president's  action  was  over- 
ridden by  the  same  number  of  votes — four  to  two.   Thereafter, 
on  May  10,  1951,  Smith  filed  his  oath  of  office,  but  did 
not  file  his  bond,  as  provided  in  the  resolution  of  May^ 7 
and  as  required  by  the  statute  (Cities  and  Villages  Act, 
sec.  9-89).   On  June  6,  1951  Smith  presented. his  petition 
for  leave  to  file  his  quo  warranto  complaint.   The  court 
entered  a  rule  nisi  against  Wisch,  returnable  June  19,  to 
show  cause,  if  any,  why  Smith  should  not  be  given  leave  to 
file  it.   On  June  15,  1951  Wisch  filed  his  return  to  the  rule, 
stating  that  the  statute  relating  to  the  appointment  of  certain 
village  officers  had  been  amended  in  19^1  and  changed  the 
power  of  appointment  of  such  officers  from  the  president  and 
the  board  of  trustees  under  the  prior  act  (111.  Rev.  Stat. 
1939,  ch.  2k,    par.  152,  sec.  11  of  art.  XI)  to  the  president 
and  the  board  of  trustees  "voting  jointly";  that  the 
attempted  removal  of  the  incumbent  and  the  appointment 
of  a  successor,  without  the  approval  and  concurrence 
of  the  Village  president,  was  in  contravention  of  the 
statute  and  the  village  ordinances;  that _ Smith  had  filed 
only  his  oath  of  office  but  not  his  bond,  as  requited  by 
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the  resolution  of  May  7,  1951  and  by  statute.   Subsequently, 

on  June  22,  1951*  Smith  filed  his  traverse  to  the  return  of 
the  rule,  setting  forth  that  on  June  18,  1951  &  second 
resolution  had  been  presented  for  the  consideration  of  the 
president  and  the  board  of  trustees  to  correct  the  errors 
and  the  deficiencies  contained  in  the  previous  resolution 
of  May  7j  which  changed  Smith's  term  of  appointment  from 
two  years  to  one  year,  and  deleted  all  provisions  pertaining 
to  the  filing  of  a  bond;  that  the  amended  resolution,  over 
the  objections  of  the  president,  again  resulted  in  a  vote 
of  four  to  two;  that  the  president  vetoed  the  second  resolution, 
assigning  the  same  reasons;  and  that  his  action  was  again 
overriden  by  a  veto  of  four  to  two. 

On  June  26,  1951  Wisch  filed  his  reply  to  the 
traverse,  averring  that  since  the  second  resolution  and  all 
proceedings  pertaining  thereto  were  had  subsequent  to  the 
filing  of  the  petition  for  leave  to  file  the  quo  warranto 
complaint,  they  in  nowise  affected  his  continuance  in  office. 
On  the  same  day  the  court  entered  the  order  denying  Smith 
leave  to  file  his  complaint. 

Smith  claims  that  he  has  shown  a  clear  right  to  the 
office  o.nd  that  upon  the  record  presented  the  court  should 
have  entered  a  judgment  of  ouster  against  Wisch;  that  he 
(Smith)  was  lawfully  appointed  village  attorney;  that  the 
veto  of  the  resolutions  appointing  him  was  ineffective;  and 
that  he  was  properly  qualified  for  office.   Section  9 — 8^- 
of  the  statute  which  was  in  force  and  effect  at  the  time  of 
Wisch1 s  last  appointment  reads  as  follows:   "The  president 
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and board  of  trustees,  voting  jointly,  nay  appoint  (l)  a 
treasurer;  (?.)  one  or  nore  street  commissioners;  (3)  a  village 
marshal;  and  (H-)    such  other  officers  as  may  be  necessary  to 
carry  into  effect  the  powers  conferred  upon  villages.   The 
president  and  board  of  trustees  may  prescribe  the  duties  and 
fees  of  these  officers,  and  may  require  them  to  execute 
whatever  bonds  are  prescribed  by  ordinanoe.  *  *  *  If  there 
is.  a  failure  to  elect  or  appoint  a  village  officer,  or  the 
person  elected  or  appointed  fails  to  q.ualify,  the  person 
filling  the  office  shall  continue  in  office. until  his 
successor  has  been  chosen  and  has  qualified," 

This  statute  is  substantially  the  same  as  the  act  in 
force  before  19^1  except  that  the  words  "voting  jointly" 
were  added,  together  with  a  provision  that  the  incumbent  in 
office  should  continue  "until  his  successor  has  been  chosen 
and  has  qualified,"   The  courts,  in  construing  the  statute 
prior  to  the  adoption  of  the  amendments  in  19^-1 ,  held 
that  the t power  of  appointment  was  vested  in  the  board  of 
trustees,  and  that  the  president  merely  had  one  vote,  the 
same  as  any  other  member  of  the  board.   Smith  cites  numerous 
cases  interpreting  the  old  statute,  but  in  substantio.lly 
all  of  them  the  courts  emphasized  the  fact  that  they  were 
construing  the  act  then  in  force,  and  of  necessity  made  no 
interpretation  of  the  phrase  "voting  jointly."  There  are  no 
cases  interpreting  the  amended  statute.  Whether  the  change 
in  phraseology  effected  by  Inserting  the  words  "voting  jointly" 
indicates  an  intention  to  change  the  law  as  it  formerly 
existed,  or  whether  the  amendment  merely  enacted  in  statutory 
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form  what  the  courts  had  previously  held,  as  Smith  contends, 
is  not  at  all  clear;  but  .in  the  view  we  take  it  is  unnecessary 
to  interpret  this  phrase.   In  The  People  v.  France,  31*4-  111, 
51,  the  court  prescribed  the  procedure  to  be  followed  where 
there  is  a  petition  for  leave  to  file  an  information  in  the 
nature  of  .quo  warranto.  If  the  petition  shows  a  prima  facie 
cause  for  filing  the  information,  the  court  may  act  upon 
the  petition  or  enter  a  rule  nisi  upon  the  respondents  to 
show  cause  why  it  should  not  be  filed;  granting  or  with- 
holding leave  to  file  then  rests  in  the  sound  discretion 
of  the  court  to  which  the  application  is  made.   In  the 
instant  case  Wisch  was  appointed  upon  the  joint  action  of 
the  president  and  the  board  for  a  term  of  four  years  on  May 
2,  19^9,  making  the  termination  date  April  30,  1953.   The 
appointment  provided  that  he  should  hold  office  until  his 
successor  was  duly  appointed  and  qualified.   In  the  original 
resolution  of  May  7»  1951  an  attempt  was  made  to  remove 
Wisch  and  substitute  Smith  in  his  place  and  stead  for  a 
term  of  two  years,  conditioned  upon  his  filing  his  oath  of 
office  and  executing  a  bond.   He  did  file  his  oath  of  office 
but  d_Id  not  execute  his  bond,  as  provided  in  the  resolution 
and  as  required  by  section  9 — 39  of  the  statute.   On  that 
state  of  the  record  he  had  not  qualified  for  the  office, 
and  ¥isch,  the  Incumbent,  held.  over.   Smith's  traverse 
to  the  return  of  the  rule  shows  that  pursuant  to  the  second 
resolution,  which  was  intended  to  correct  the  errors  and 
deficiencies  of  the  first,  the  appointment  was  changed 
from  a  period  of  two  years  to  one  year,  and  all  provisions 
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with  respect  to  the  filing  of  a  bond  were  deleted;  the 
statute*  however,  requires  a  bond,  and  therefore,  Smith's 
alleged  appointment  under  the  second  resolution  could,  not 
have  become  effective  unless  and  until  he  filed  his  bond. 
Moreover,  all  proceedings  with  respect  to  the  second  resolu- 
tion were  had  subsequent  to  the  filing  of  the  petition  for 
leave  to  file  the  quo  warranto  complaint.  Matters  which  occur 
after  the  filing  of  a  petition  for  leave  to  file  a  complaint 
in  quo,  warranto  cam.  ot  properly  be  pleaded  or  considered. 
Town  of,  Kaneville  v.  Meredith,  36I  111.  556;  Baker  v. 
Salzenstein,  3lA-  111.  226;  Darmstadt  v.  KoPWltz,  298  111.  App. 
523.   The  court  was  fully  justified,  as  of  the  time  Smith 
filed  his  petition,  in  holding  that  he  had  no  clear  right  to 
the  office,  and  in  exercising  Its  discretion  to  deny  him 
leave  to  file  the  petition.   The  People  v.  France,  supra; 
The  People  v.  Burson,  307  111.  533. 

Upon  the  record  presented  we  think  the  order  of  the 
Circuit  Court  should  be  affirmed,  and  it  is  so  ordered. 

ORDER  AFFIRMED. 
Burke,  P.J. ,  and  NIemeyer,  J,,  Concur. 
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MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  judgment  finding  hin 
guilty  of  petit  larceny  of  one  and  one-half  pounds  of 
butter  of  the  value  of  $1.69,  from  an  order  striking  his 
petition  to  vacate  said  judgment,  and  from  a  further  order 
refusing  to  vacate  the  last  mentioned  order. 

The  judgment  was  entered  January  30,  195°«   Defendant 
was  immediately  placed  on  probation  for  a  period  of  3°  days. 
After  the  probation  had  expired,  defendant  moved  to  vacate 
the  judgment,  alleging  that  he  was  unfamiliar  with  court 
proceedings,  did  not  have  an  opportunity  to  procure  a  lawyer 
to  defend  him,  that  the  complaint  on  which  he  was  tried  was 
insufficient,  and  the  evidence  offered  did  not  sustain  the 
judgment.  No  report  of  proceedings  of  the  trial  is  before  us. 
On  April  25th  defendant's  petition  to  vacate  the  judgment 
was  stricken,  and  on  June  5,  1951  his  motion  to  vacate  the 
order  of  April  25,  1951  was  denied.   The  judgment  having 
been  fully  executed,  the  questions,  raised  on  the  appeal  . 
are  moot.   Furthermore  in  People  v.  Collis,  3^4  111.  App.  539, 
we  held  that  a  defendant  who  has  been  released  on  probation 
cannot  appeal  from  the  judgment. 

For  these  reasons  the  appeal  is  dismissed. 

APPEAL  DISMISSED. 
BURKS,  P.  J.,  and  FRIEND,  J.,  Concur. 
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GUSTAVE  ¥•  BORKLAND, 


Appellee, 


v. 


L.  A.  GOODMAN"  MAIUFACTURING  CO., 
a  corporation, 

Appellant. 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 

4   er 
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MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  and  count erplaln tiff  in  plaintiff's  action 
for  an  accounting  of  royalties  under  a  patent  license 
agreement,  appeals  from  a  judgment  striking  and  dismissing 
its  amended,  counterclaim  seeking  judgment  against  plaintiff 
for  $14,4^0.93 — royalties  previously  paid  under  the  license 
agreement,  and  $4,000  previously  paid  under  an  agreement 
alleged  to  have  been  executed  "as  a.  condition  precedent  to 
the  grant  of  said  License  Agreement." 

The  license  agreement,  dated  October  1,  1948,  covered 
six  patents,  four  patent  applications,  and  all  letters  patent 
issuing  on  said  applications  and  all  other  letters  patent 
and  patent  applications  upon  any  subject  matter  .  of  the 
letters  patent  and  patent  applications  specified  or  any 
improvements  thereon — all  hereinafter  referred  to  as  Borkland 
patents,   The  licence ( was  declared  to  be  a  non-exclusive, 
non-divisible  license,  and  to  expire  upon  the  expiration 
of  the  last  of  the  patents  designated.   Defendant  filed  an 
amended  answer  in  which  it  denied  in  paragraph  10  that  it 
Is  mailing  or  has  made,  used  or  sold  any  articles _  embodying 
or  made  In  accordance  with  said  Borkland  patents,  aad 
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alleging  that  it  sells  articles  which  it  makes  wholly 
in  accordance  with  the  teachings  of  the  prior  art.  In 
paragraph  11  it  alleged  that  the  license  agreement  is  void 
and  unenforceable  in  that  plaintiff  fraudulently  induced  ,v-* 
the  Commissioner  of  Patents  td  grant  plaintiff  Patent 
No.  2,-^42,338,  included  in  the  license  agreement;-  and  to 
reissue  it  as  Reissue  No.  23,171  on  November  29,  19^9,  contrary 
to  the  provisions  of  the  statutes  pertaining  to  the  Patent 
Laws  of  the  United  States,  by  stating  under  oath  that  the 
subject  matter  covered  had  not  been  in  public  use  more  than 
one  year  prior  to  the  date  the  application  therefor  was 
filed  in  the  United  States  Patent  Office,  although  plaintiff 
well  knew  at  such  time  that  the  claimed  invention  had  been 
in  public  use  more  than  one  year  prior  to  the  date  of  the 
filing  of  the  application.   In  paragraph  12  it  alleged  that 
the  license  agreement  is  void  and  unenforceable  in  that 
although  plaintiff  well  knew  the  matters  alleged  in  paragraph 
11  of  the  amended  answer,  he  concealed  them  from  defendant 
and  thereby  fraudulently  induced  defendant  to  enter  into 
the  agreement  by  representing  that  he  was  the  lawful  inventor 
and  patentee  of  the  B or  Id.  and  patents.   Count erplaintiff 
adopts  and  incorporates  the  three  paragraphs  above  mentioned 
in  its  amended  counterclaim,  and  alleges  in  paragraph  one 
thereof  the  payment  of  §1^,^90.93  for  royalties  purportedly 
due  under  the  license  agreement.   In  paragraph  2  it  alleges 
that  on  to-wit  November  8,  19^3,  and  prior  to _ the  grant 
and  actual  execution  of  the  licence  agreement,  and  "at 
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plaintiff's  demand  as  a  condition  precedent  to  the  grant 

of  said  License  Agreement,  defendant  was  wrongfully  and 

unlawfully  induced  by  plaintiff  to  execute  an  obligation 

to  plaintiff  in  the  sum  of  $5,226.66,  ***  and  that  defendant 

has  paid  to  plaintiff  the  sum  of  $^,000  on  account  thereof." 

It  is  further  alleged  in  the  amended  counterclaim  that  said 

sums  were  paid  to  plaintiff  through  inadvertence,  accident 

and  mistake  by  reason  of  the  matters  set  forth  in  paragraph 

10  of  defendant's  amended  answer,  and  that  plaintiff  ought 

not  to  retain  said  sums  by  reason  of  the  fraudulent  acts  of 

plaintiff  as  set  forth  in  paragraphs  11  and  12.   On  motion 

of  plaintiff  paragraphs  11  and  12  of  the  amended  answer 

were  stricken  and  the  amended  counterclaim  was  stricken 

and  dismissed. 

Oounterplaintif f ' s  claim  is  based  upon  an  alleged 

fraud  upon  the  patent  commissioner  or  patent  office  through 

the  alleged  false  affidavit  to  the  effect  that  the  subject 

matter  covered  by  the  patents  had  net  been  in  public  use 

more  than  one  year  prior  to  the  date  of  the  application 

for  the  patents.   Plaintiff  and  counterdef endant  insists 

that  counterplaintiff  is  estopped  to  deny  the  validity  of 

the  patents  covered  by  the  license  agreement,  unless,  as 

stated  in  69  C.  J.  3.  at  page  621,  "***  a  statute  or  broad 

public  interest  conflicts  therewith,  as,  for  instance, 

where  the  license  agreement  contains  illegal  price-fixing 

covenants."   Ccunterplaintiff  concedes  the  general  rule  of 

estoppel  of  a  licensee  of  a  patent,  but  contends  that  under 

the  principle  announced  in  the  cases  of  Hazel-Atlas  Glass  Co. 

v.  Hartford-Empire  Ce . ,  322  U.  S.  238,  and  Shawkee  Mfg.  Co.  v, 


_4_ 

Hartford-Empire  Co.,  322  U.S.  271,  the  exception  to  the 
rule  of  estoppel  has  been  extended  to  cases  cf  fraud  in  the 
procurement  of  the  patents  or  in  procuring  decrees  of  court 
establishing  the  validity  of  the  patents.   The  principle 
underlying  the  rule  of  estoppel  of  a  licensee  is  similar 
to  that  governing  the  estoppel  of  a  tenant  to  deny  the  title 
of  his  landlord.  This  rule  of  estoppel  was  applied  by  the 
Supreme  Court  cf  the  United  States  as  early  as  1855  i-n  "the 
case  of  Kinsman  v.  Parkhurst,  18  How.  (59  U.  S.)    289.  The 
last  case  brought  to  our  attention  is  Automatic  Radio  Mfg.  Co, 
v.  Hazeltine  Research,  Inc.,  339  U.  3.  827,  decided  in  1950. 
In  no  case  brought  to  our  attention  has  the  Supreme  court 
extended  the  exception  beyond  cases  wherein  the  license 
agreement  contained  price-fixing  provisions  which  could 
be  sustained  only  under  the  monopoly  granted  by  a  valid 
patent.  See  Katzinger  Cc.  v.  Chicago  Metallic  Mfg.  Co. , 
329  U.  S.  394,  Sola  Electric  Co.  v.  Jefferson  Electric  Co., 
317  U.  3.  173,  Scott  Paper  Co.  v.  Marcaius  Mfg.  Co.  ,  326 
U.  S.  2^9,  and  Lanova  Corp.  v.  Atlas  Imperial  Diesel  Engine 
Go. ,55  A. 2d  272.   An  extension  of  the  exception  to  the  rule 
of  estoppel  to  the  fraud  charged  here  would  render  every 
license  agreement  subject  to  attack  in  every  case  in  which 
the  priority  of  the  invention  might  be  questioned.   In  the 
absence  of  a  ruling  by  the  Supreme  court  extending  the 
exception  to  cases  similar  to  the  charges  of  fraud  in 
this  record,  we  must  hold  that  the  rule  cf  estoppel  applies. 


« 


-5- 

The  court  properly  struck  the  counterclaim  and  entered 
judgment  for  counterdef endant. 

The  judgment  is  affirmed. 

AFFIRMED. 

Burke,  P,  J.,  and  Friend,  J.,  Concur. 
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MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  an  order  striking  its 
amended  statement  of  claim  as  to  the  two  individual  defend- 
ants, Ralph  L.  Shorr  and  Kyman  Horvitz,  and  dismissing 
the  case  as  to  them.   Defendants  have  not  followed  the 
appeal. 

The  araeno.ed  statement  of  claim  alleged  that  plaintiff 
had  loaned  the  corporation  defendant,  Regal  Paper  Box  Co., 
moneys  amounting  to  80  per  cent  of  two  certain  accounts 
receivable,  for  8109.07  and  $109.98  respectively;  that  the 
individual  defendants  are  officers  and  agents  of  the 
corporate  defendant  and.  that  they  individually  deposited 
or  caused  to  be  deposited  money  or  checks  received  in  pay- 
ment of  the  above  accounts  in  the  bank  account  of  the  cor- 
porate defendant,  well  knowing  that  the  money  or  checks 
had  been  assigned  to  plaintiff  and  were  the  property  of 
plaintiff,   The  individual  defendants  as  officers  and 
agents  of  the  corporation  are  liable  for  any  tort  of  the 
corporation  in. which  they  participate.   Lowell  Ho it  &  Co.  v. 
Deti£,  320  111.  App.  179.   A  cause  of  action  against  these 
defendants  was  stated  in  the  amended  statement  of  claim. 

The  order  is  reversed. 

ORDER  REVERSED. 
Burke,  P.  J.,  and  Friend,  J.,  Concur 
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